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1 HAT system of law which .was discf|ursed upon so^ 
fully in the reig^ of Henry III. continued still to prgvail,^ 
with such spall alterations in th^ forEi^.,^n4 c\rpumstanQes, 
as had been suggested by the, courts,, or imposed by par- 
liament in the two intermediate, reigns- Other seeming 
changes also had cr^pt io, which upon e;Kamioatioa 
appear nothing more than. new word^ aixl terqas to ex- 
press old ideas. These, however, cannot be passed over 
in a work who^e design is to throw new light upon the law, 
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by considering it historically ; a novelty in expression be-' 
ing alone sufficient t^ckficute^ subject, otlierwise ever so 
well understood. .-:-/*•: ' * 

We shall, therefore, take a view of the. changes made 
in the law l^^.'the determination of courts during thii 
r^ign, pur^i<|^ the following order : first, of the rights of 
persons.andTlbf tiiin|;s; tben «f ^e ado^iaistratioit of civil 
justice ; afterwards we shall consider the alterations that 
took'^^ace in the nature of crimes, and the adgiinistration 
of .(cioiiinal justice. 

v.Jt^fotwithstanding the canonists had failed in the reign 
:*>.<rf Henry III. in their attempt to introduce their law of 
•-.'; -legitimacy (a), by which a child born before marriage, if 
marriage followed^ was considered as legitimate ^ yet the 
law of England had suffered such issue to obtain a degree 
of right and preference befoiie other c^ildrep born out of 
wedlQct^. A chijd so I^rn was Cfdled s^. iastofd tign^^ to 
distinguish it from the child born aftec marriage of the same 
mothejT, which was caiWei mulier puisni; mtUicfotush^g 
the appellation ^plied to a legitimate- son by GI«mville 

OfctefceMt ^^^ ^"^ °^®"^ ®'^ writers (6). 1$ had become 
the law of descent, that if a p^sgndied aeised 
in fee, leaving issue a bastard e^ni^ apd.mtUter puisni, and 
the bastard entered and died seised^ siich regard should be 
paid to this undisturbed pos^^essioOf ^nctioned afterwasids 
by a descent in a lawful way on his issue, that the mulier 
should be precluded from entering oh the issue. Such was 
thfe law in the isatfy part of this reigii, and, ho doubt,' long 
before («). 

Many points arOs^ upon this new piece of law, and 
many were settled in this king^s time. It was said, that 
th^ right in the issue accrued by the dying seised of the an- 
cestor; therefore if any thing happened that in other cases 
would take off the effect of a dying seised, the mulier was 

(a) Vid. ant vol. L S^5. {b) Vid. ant. vol. 1. 104. (c) 21 Bd. IIL 34. 
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fiot barred. Thus it was held ^ thai should the descent 
happen while the mulieF was withiii age,<he shoald not be 
barred (a). Again, where the bastard entered, and con* 
tinned seised for eight yesn^^ and then iofeoffed another, 
wb6 died seised without any interrupfioh, it was thought 
that such a dying. seised woiiid not bat the mulier; but 
that ease happiened to be decided upon Ae nonage of tb^ 
muiier (i). This privilege of the bastardonly availed bis 
issue as against the muHer and bis issue, and not against 
a stranger; nor would it avail against th«f i&sne-of the 
mulier, if they claimed under an intai). Thus where land 
was given in tail, with a remainder over in tail ; and the 
fif St tenant in tail had issue a bastard and raulter, and died 
seised; the bastard entered, continued in possessf<ni, had 
issue, and died seised ; the issue entered, the muKer died 
without issuer it was held, the second neoioinder-man 
shouM have a formedon^ not being bouhd by the discent 
Ofl' the ifiiSufe o§ the bastard (c). 

The oia^im i}f p^^sessiofrAtrisdefatdo simplieifacit si^ 
rorem^sek^er€dem(d)fOrfin£Lmore geiieml sense, the rule 
of exduding the half blood , was held to as stnet a construe* 
tioQ as that about mulier puisrii: If a person -was seised 
in tai)^ sMid died leaving two sons by different venters., the 
youngei^ wouJd inherit td the eldest, 'p^rybi^kimcfon^'/ be- 
ing fafeirof thebqdy in taii^ though n<>t in fe&^simple. Tbus 
this maxim (^ and the exclusion of the half blood was con* 
fined to estates in fee-siii^ple wholly, and to such as were , 
9ttk^mfo$S€S9im* Upon the point of possession, many 
d«tibtfttl cases arose. A man, having a son and dfi^gh^ 
by one "waiter, and a son by another, gave his land to his 
eldest son in tail^ and then died ; so that the fee descended 
on the eldest son, who^ being now sased in tail with a 


C<t) 31 Afi.Jf.jei. ftBro. descents. (0> 36 Ass. 2. (c) 39£<».m.S8. 
(d) Vid. ant. ▼•!. H. 817. W 51 Ass. 14. 24 Ed. IIL 30. 

b2 


4 EDWARD IIL chap* x v. 

reversion in fee, died without heirs of bis body; in which 
case it was held, the youngest son should have the land, 
and not the daughter (a). Again, lan4 was given to a 
baron and feme, and the heirs of their body, remainder 
to the right heirs of the baron; they had issue a son, and 
the feme died; the baron married, and had issue another 
son, and died; the eldest son entered, and died seised 
without issue i here it was held, that the land belonged to 
the younger son c^ the half blood; for the eld^r, as in the 
former case, was only seised of the entail, and was not in 
possession of the reversion (i). 

In order for this rule to take effect, tlie reversion should . 
come into actual passesswn. A man seised in fee lesu^ed bis 
land for life, and then had a son by one venter, and a 
HSaugltfer by another ; and died, after the time at > which 
^be rent was payable, but without receiving it; then the 
son died before the next day of p^^yment; sp that he bad 
only a seisin in law of the rent, and. not in &ct:^ after this 
the tenant for life died ; and it was h^ld, that the reversioii 
went to the daughter, and not to the heir of tjie §on, be- 
cause the father was the person last seised ; the reversion ' 
never having fallen into actual po^ession during. the life of 
the elder .son (c). Yet, on the other band, where a guardian 
entered during the infancy of an elder sod, and assigned 
dower to. the widow, it was held, that the possession of the 
guardian was sufficient seisin. of the heir, to exdude the 
half-bloG4 ; but. the part held in dower prevented that seisin, 
and that the land so holden descended to the.half-blood {d). 
Limitations in The ipterpretatiQU of the statute de i;6m&, and 
tail and re- the whole doctrine. of en^ijs and remainders, 
™*'° ^^' were dehated in every ^int of view. Limita* 
tions of a new impression were devised for the purpose of 
ordering property conformably with the wishes of its owners ; 

(«) fi4 Ed. ni. 13? {h) 3t A88. 4. (c) 35 Sd. m. Brp. discent 28. 
(rf) SAsg. 6. V - V 
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and doubts were sometimes raised upon these, whether 
they were wi^in the meaning of that famops act. Although 
no more than tbre^ species of entails are mentioned in that 
act, the pourts had been disposed to bring almost every sort 
of conditional fee within the equity of it. We find in this 
reign the. following gifts in tail and remainder: First, to a 
baroQ and fenie, and the heirs- that the baron shall beget 
on the feme. Secondly, to a man and his heirs, if he 
has issue of his body ; and if he dies without heirs of his 
body, remainder over. Thirdly, to a man and his heirs, 
if he I^is any de came 'sua; if not, the reversion to the 
donor. Fourthly, to a baron and feme, et uni haredi de 
carpark ««o kgitimi procreato, et uni haredi ipHus haredis. 
Fifthly, to a man and bis sister, and the heirs of their two 
bodies begotten. Sixthly, to two men, and the heirs of 
their two bodies begotten. , Seventhly, to a man, and 
the. heirs male of hi^ body. We find remainders of the 
following kind; to a father for Ufe, with remainder. to 
the eldest son, and his wife in tail, remainder to the right 
heirs of the father ; a -lease for life, remainder over in fee; 
. a gift in tail, remainder to the donor, for life, remainder 
over in fee; and the like limitations, which may be easily 
imagined after these instances. 

The first of the above-mentioned limitations was con^ 
sidered as a special tail,as well in the feme as in the baron (a). 
In the second and third entails^ it was argued, that the gift 
was. in fee-simple on the condition and terms of the tenant 
liaving heirs of .his body; which event taking place, the 
estate descended to his right heirs:, but this, constructicm 
was over-ruled, and- they were held to be limitations' in 
tail (6). The entails to two men ,.and . those to a mm and /Us 
sister, and the heirs of their bodies, were allowed sufli^ient 
and lawful, upon this reason: that they might each re- 

(a) SI Ed. IlL 43. {b) 35 Ass. 14. 37 Ass. 15. 
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speedvely have such heirs of tMr bbdies as wottid satisfy 
the description of the entail (a). The gift to a man iknd the 
heirs male rfhis iodj/f called apon.the coon to explain at 
large the force of the statute^ as to disc^nts ih tail. The 
donee in that case had issue a daughter, who had i)»ue a 
son, and then died ; and it became a question, whether 
the grandson should succeed. It was argued, he shookl b6 
heir in tail, because in such a gift at common law tbe 
issue would inherit in fee, on account of the word ketre^ 
and the power the ancestor, after usue, had of aliening ; 
and as the statute pdly restrains from alieniition, when that 
was complied with, and the land was lei^ to descend, it 
was contended that the -grandson should take asbefore tbe 
statute, that fs, in fee-simple. But it was resolved, thia 
was a gift in tail, which did not giv'e an inheritance bo 
largely as a gift to a man and the heirs of bfs body; upon 
which the other side seemed to argue, that there indeed the 
grandson would inherit by regular discent in fee*tail ge-^ 
neral; but here tbe entail was to a special heir, and the 
grandson did not convey the discent to himself in the apcs- 
cial manner required, as be claimed through his mother, 
who could not be heir binder a limitation to heirs maleik). 
On another occasion, a gift to a man and his heirs male, 
without saying of his body, was adjudged in pariianietit a 
fee-simple. 

Where land was given^to a manaad his wife in special 
tally and either of them died without issue, the survivor 
Tenant in tail ^«* *>y ^a^* ^o hold it for life, and was termed 
•after iioitibm. tenant tf^tail after possAUitjf tf issue estinet* 
^' ^' It was held, that as such tenants onee had an 

estate of inheritance, the survivor was, though in 'efieot 
only tenant for life (c), not to be impeached of w^aate. 

(a) 17 Ed. UL 7S. b. (*) 18 Bd. III. 46. a. («} Old Tenarea. 
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One of the rules: wbiiQb badbeai^ est^bli^ed r^afec^g 
remainders was, that ibey sbooU take efiiscl immedkuAy 
upoA the failure of tlie preoediug estate»or otherwise th%y 
sbooU be void. Thmfl^ where there weve a brother j^vid 
sister, aad bmd was given to A* for life, remainder to the 
r^kfc beirs of the brotber, and he died ; after which the te- 
nant for life died, and the sister entered ; there, though the 
Wife of the brother was afterwards delivered of a posthu- 
mous son, it was beldi thsA the siMer shi^tild rqtatn the {and ; 
and it was said, that wheresoevei; a re«»ainder or purchase 
vested^ there itsbould cootijMie ; but it would be otherwise 
of a deseenfc in the like eaae. Again, where there was a 
teiiaiil:.&>r life, remainder to the right heirs of /. and N. 
J* hfid issue, and died ; then the tenant for life died, and 
the heir of /• entered ; after which N. died : here it w^, 
eonfiormahLy with the above <;ase, determined, tbttt the heir 
of N. took nothing ; for he waA not heir to N. at the time 
the reoaaiader fell, for noM esi h4tre$ viotrUis : and it was 
said, that .wh«re there was a tenant for life, remainder to 
the right heirs of 7. the remainder wa^ io abeyamce during ' 
the life df /.;. and if he survived the tenant for life, the 
vemaiuder became void, beeau^e there was noper^n in esfe 
tajtalse it mbesk it fell («)• 

Another rule oi remainders wa^^ that tbej took effect 
at the same time, when tbe first estate wa« created, and their 
csoDlinoaooe depended ^M»n the oontiouaeGe of tbsyt,^ all 
standing or &Uii^ togethtr. Tbiu$> where lauds wave 
giireii for life, with oonditiou to perform certain duties, re- 
mainder over, withtbe eitfne condition ; if the heir entered 
on the tenant for life for breaidb ef the coiHiitgioA, the rf - 
mainder was likewifle defeated (j»). 

Many cf tbe remainders litigated in this reign are to 
be explained upon one or other of these rules. Thus, 
whece there was tenant for life, reeoiainder over» if the te- 
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nant for life died, and he4n remainder agreed to« the limit- 
ation, he stood in the place of the tenant for life; the 
particular tenant and remainder-man making but one de- 
gree in a writ of entry. If a termor or guardian leased for 
life, remainder over, and he in remainder agreed, he was 
equally a disseisor with the tenant for life ; it being, in law, 
all one estate (a). 

The giving an estate to a man for life, widi remainder 
to his right heirs, was a specie^ of limitation invented since 
the time of Bracton, and probably since the statute He dtmis 
gave an example and an authority for making strict settle- 
ments. The object of this new mode of conveyance^ no 
doubt, was to give the heir a title by purchase, instead of 
one by discent, which was clogged with the heavy ^appen- 
dages of wardship, relief, marriage, and the like. But 
the courts put a constroction on such gifts that wholly de- 
feated the design of the makers. Where a gift .was made 
to a man for life, remainder to another for life, remainder 
in fee to the right heirs of the first taker ; it was held, that 
the first tenant for life might j by virtue of the limitation to 
his heirs, either give or forfeit the fee-simpje, akhougfa it 
' did not properly rest in him during the ipesne remainder (^). 
And where an estate was given for life to a fisher, remain- 
der to the first son and his vofe in tail, retnaind^t to the 
right heirs of the father ; the father died, and tfaen.tbe eldest 
son and his wife died without issue ; the loard' was permitted 
"to avow upon the younger son for the relief, as heir of bb 
elder brother to the remiunder in fee; though the younger 
- son contended he came in as purchaser, under »tfae words 
right heir^ of his father, and that the tail and the fee could 
not be siiAul H semel in his elder brother (c). . . 
Wilisofland. ^® ^^^^ stipposed the above Settlements to 
have been made by some common-law convey* 
'ance in the doiior's lif^ime ; that is, by fine^ by feoffment, 

(«) 50 Ed. ni. ai . (It) 34 Id. HI. 70. {<) 40 Ed. HL 9. 
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or some other 'grant with livery of seisin ; or suob a coa- 
veyanoe as coontervailed a feoffment, as a lease for life, or 
for years, with a release (a). These yiere^ the only methods 
for a voluntary. transfer of freehold, by the general law of 
the kingdom. But there prevailed in certain places a cus- 
tom, by 'Which the inhabitants enjoyed the privilegeof 
devising their lands by testament. The existence of suph 
customs has been testified by Glanville and. Bracton ; but 
the particular influence of them, and the form of such wills, 
are wholly unnoticed by. those writers; so that till the 
reign of this king there is little or nothing to be met with 
in any law-book upon the subject of devises of land. . Wh.at 
bints are to be found. in Bracton and ( Jan ville relate ra- 
ther to the nature of wills in general ;. whijch too, being a^ 
object of clerical judicature, were hardly thought a part of 
their subject (A). We now find many adjudged ca^es upon 
wills of lands ; and some of those rules were now laid 4pwn, 
which governed afterwards when devises became the ge- 
neral law of the kingdom. . 

- If lands were devisable, it was mostly in boroughs ; anfl 
the course by which the devisee was put in possession was 
different. In some, it was the duty of the bailiff of the 
place to give bim s^iun ; in others (and that was the most 
common practide) there. lay a writ called ej: gnsvi querelA^ 
.which was to be executed by the officer of the town (f). It 
was held for settled law, that a husband might give land to 
his wife by last will (li), though he could not by deed; but 
a wife was aot allowed to make a will of lands to her hus- 
band, as it would be construed to be the act, of the husband, 
or at least to be done by his coercion ; though it was al- 
lowed that she might, by the assent of her husband, devise 
the -moiety of her husband's goois^ and make executors, 
who should prove the will by the husband's assent : which 

(«) 44 £d. m. 3. 31 Am. 86. . (&) Vid. ant toI. I. 111. SOf 

(e) 39 Asii 6. (if) 44 Ed. III. 33. 
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nearly corresponds with what was laid down for law in the 
times of Bracton and GkuiviUe (a). If the husband, after 
lier death, wonld probibit^the proving of the wtU, he might, 
and the will would be void (b). So stood* the law, as to the 
wills of ffmBi Advert It was not iMeocacnon to devise knd 
to execQtors Uy make distribution for the good of the testa^ 
tot^s sonl; in wbieb case, should the executors refuse or 
neglect to do it, and take tlie prcAis to their »wd use, the 
heir might enter, and have an assise (c). It was heU, that 
should one executor die, the rest might lawfully sell(<i}. 
There seems' to have bemi a difference hetweeu a denise of 
knd to executors to sell, and a devise of land to be soU ^ 
^xeeutorst in th#}atter case,they were coAsiderad as having 
Ac {possession (e),- bat merely an authority* - - 

There are some instances of an indination to keep a 
gift of land by will within some of the strictness with whioh 
gifts by deed were construed. Where a man gave his krtd 
by will, and it was alleged that he afterwards sold it^ and 
took it back in fee to defeat bis willj it seems to have been 
construed as a revocation ; upon the idea, we may suppose, 
that the fee he died seised of was considered as a new. pur- 
chase since the will was made, and therefore such as could 
not be conveyed by an instrmnent made before</}. Agaiq, 
k was held, that where land was devised without any ex« 
press mention ofthe estate> the devisee oould properly have 
it only for life; so that, in this respect, a devise and a 
Kvery agreed : however, it was at the same time admitted, 
that a devise to a man in perpetuum, or to a man tmdkk 
i^ssigns, would convey a fee-stniple(^>. 
' The courts, indeed, began to make allowances in the 
construction of wills, which were never indulged to deeds ; 
and it became a rtrie, that the intention of tbe^de visor was 


(m) Vid. ant. vol. I. 307. (»} Bro. Devise 34. (c) S8 Ass. p. 3. 
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to be nought 6ttt by aliposvibte iti^estigatioD, and obwnrad 
with strictneiSy howler untechnioollf^ it might be eirpreit* 
ed. Thug, iii4iene: a remainder ^ras limited bjr will ptv* 
pmquwribus A^redibus de sanguine puerorum of the de* 
visor, it was held, that, upon the de^wor dyiag, lea^ng 
two som who died without issue, and a daughter who had 
issue Isabel, and then died, that Isabel should take, and 
was sufficiently ^scribed by the will (a). 
• Wehaveaeen(&),inthelaBt reign, that th&war^ Ofwsnmii^ 
ranty of tenant in tail, ivith assets in fee^imple ^>**> -^••••i* 
deseending upon the isdue, was held a bai* to bis claittiiffig any 
thing under the entaiL We now find the cootft expressly^ 
deolaring that «this was admitted to be a bar, upon the 
equity of the statute of Gloeester, which ordained that the 
issue should not be barred by the act of the father to de<- 
tnand the seisin of the mother, unless he had iralue in re- 
compence by dis(cent from the fsAhet. But the courts were 
more sbrict in requiring a b&nSfide recompence to the issue 
of tenant in tail, than to the issue of tenant by the curtesy. 
For if the (otmet had aissets by discent, and aliened thine ; 
assets in fee, and died ; then, though himself haying-re- 
ceived assets, was barred, yet his issue, or, if he had noile, 
bis younger brother, would not be barred; every heir in 
tail beitig considered as privy^to.the recorery of the landm 
tell, unless he had bad i^eeomp^nce by discent 'm fee-simple. 
On the other hand, if a tenant by the curtesy aliened, and 
vadue in fee^sinaple descended to his issue, it was a good bar, 
though the issue should afterwards alien the fee*simp]e,and 
die leaving issue ; it 'being a rule, that, as the issue was 
once lawfully barred, the issue of that issue should have no 
title to demand any thing of the mother's sei8itt(£?). As war- 
ninty implied that it was accompanied by a recompenee, 
the law took care that such recompence should really con- 
tinue ; and such great force was allowed to a warranty so 

(a) 90 Am. 47. (#) Vid. ant r«i. JL 38S. (c) O. N; tt. 145. bi 144. «. 
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circttmstaiicedy tlut it was held aufficient not- only to j)^j 
the issue^ but the reversion » even if in the ,king(a). .. 3ut 
assets .without a warranty were of no moEe efifect than a 
warmnty without assets (&)..< 

When assets were considered so necessary a requisite to 
give efiect to the watfraoty of the person aliening an estate 
in prejudice. of his issue, it wais merely in compliancy with 
the rule which h«^d been adopted from the statute of Gior 
cester.; the warranty b^ing of it$elf su^ient, at o^ipmon 
lawi to bar the issue frcin making ^apy claim agj»inst it (c) : 
and the statute dedofnis, which fa$Ml forbid the alienation of 
the tenant, had not taken away the force of his warranty. 
Of barring eor And SO it was hdid iu another instance of war* 
toils. ranty ; for if the unpte,- or other ancestor, ok 

cousin adIaUtalf who was not privy to the entail, aliened 
with (Warranty , or made a release with warranty, and died 
without heirs of his body, so that the uejct issue in tail was 
beebme his right heir, such issue would be barred by bis 
aooestor^s deed with' warranty {d). As for instance, where 
there was a tenant in* tail, the remainder to.£. in tail, the 
jemaidder to C. in tail, and th^ fi|:st tenant in tail died 
without issue ; Ep in the first remainder madea feoffment 
with warranty, and bad issue, and died,, and then the issue 
died without issue ; so that C^^in the second remainder be- 
came heir to E, ; here, though the issue of E. would not be 
barred, because there were no assets by discent, yet C. was 
held to be. barred by the warranty (e). The same if an uncle 
:of tenant in tail release^ with .warranty toan alienee of the 
tenant, thifi would bar the issue firom claiming, though the 
nncle n^vpr. had poss^si^on or right in the land. 

: Tt^s an/estate tail might.be barred by the warranty. ctf 
an ancfsstpir. v^pd^v whom the e^tatewo^ claicned* if aocom* 
^panied, with assets; and by the warranty 9f' an ancestor 


(«) 46 Ed. III. 28. 45 Ass. 6. (b) 38 Ed. lU. S3. (c) Vid. ftnt« 
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und^r whoa^ the estate wsi^n^l claimed, without a^y aqseta; 
which first warranty has siope b^en calle4 /imo/, and tbei 
latter coUateralf because coU^ral to the ^tle by which ibe 
estate was claimed. These .were treated as bars to whicb 
an estate tail was subject in, its very crealioiVy aiid whi^ 
were unaffected by. ^he prohibition of the statute de, donif* 
When all this efficacy was.attributed to a warraj^y, it^FW 
convenient that it sho.uM nQt.be ii^ifappUed sq as to .protect 
wrong-doers, and tp defeat the injured from ^pur^uhig tbew. 
rights. If therefore a guardian or tenant a^ will ali^ped 
the land of the heir, or q£ thel^s^pf, with warjranfgr, as 
this conveyance amounted, to a disseisin, the warranty .waft 
void as against the he^r or lessprCa). This was after war4f» 
called Tioarranty commencing by d^isscUvn. ; 

The. alienation 'of tenant in tail b^ing spnaewhsat opc^ped 
by the;aboye mi^ans^^apd thQ remj^ning rc^traipt betpgiperni 
Imps still mprefelt than ever, applicfition was acia<le tp p^r- 
liamer^t^^re th^n once during th^s rieign/for the. assistance 
of a jst^tie to adjust the diflScukiesjC^mplpiitn^d; oj[. Jii ^ 
17th yeai; p^. tl^e Hingk ^t^i? comnapns p^ti^Qped, t^at^ th^ 
statute of Wesilipiqster might be declared, as to the •cases 
ini^hjch the; issu^ jn tail might lawfully alien C^) \ but this 
was ref.used, %nd_tV}e^ .pf^itioqers were reBprred tp the 
law.a£| it tken sto«4. In .the,50th year, ther^ ^ a petjtipo, - 
of the commons upon the subject pf. collateral warranty;. 
Yf^ich, hp\7eyer, makes no inention of its.efiect-on aur 
estate tail, but merely 'notices the qpqfunon .pasojof % wav^ 
ranty, as it r^^giarded .estates in Jeec>iaip]e. Jhe^. pi9ti|iiC)n. 
states the law long :tp jl^ve been^i and 'Sfz^h gead s^enseand, 
veasonf that where.any ope was disseised of his freehpldyai)4> 
acoli^eralancfistpr. of the disseisee released to the dia^eisor^. 
tI)enJ;>eiQg in;p9S8essfipp]( i^ith a clattiie<of \^sffv»n%y.;. tha,t 
the disseijiefSji ^oul4 the^^warranty descend pn hio), jirpK^ld: 
be for ever barred of his right. But, continues the petition, 

(a) 43 Ed. HI. 7. . .; (t) Rot, Pari. 17 Ed. III. 47. 
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ia nMiity oCberisases mdiherttrnmedy the wEnrairty of a coU 
iltleral ancestor id considered a» a bar, though nothing de- 
aisehd from the ancestor; which is a- great damage and 
diriieM«oti of many. * It wais therefore prayed, that no 
sweh warranty thencieforward to be made should be a bar 
in any action, unless tenemeftts to the value had descended 
Oft the d^toatifdant from such ancestor, according as it had- 
been didained by the ^atute of Olocester (a). But this 
application neit succeeding, collateral warranty continued 
aaeflb^ual as before. ' 

The idea of an extamUmn^ or, as it was now more 
Bsualty termed, a recompence in value to the issue, was 
tile* prevailing principle by which entails were governed 
and modified. In the Mth of this king, where a man had 
given Iknd and rents in tail, with permission that the donee 
might alien for the benefit of the issue, it was said in sup- 
port of it, that the donor might as well give an estate tail 
under condftidns/ ds make a siitiple gift in- tail {b). An 
riieriia^icm after a gift circninstanced like this, so-far from 
a violation of the statute, seemed to be in the very spirit of 
it; for the will cif^h* g^Ve^ expressed in the deed of gifr, 
would, by such alienation, be stricitly adhered to. In the 
fUilowing case, where the alienation bad no authority but 
ihe tenant's own act, and the reasons he could give in 
jiistifieation of it, the 'decision depended wholly on the ef- 
ficacy then Attributed to a recompence, or, at least, an 
apparent b^tefit arid'lulv^titaf^ to the is^ue. This is the 
dase of (kiavian Lumiard. A^ybunger 4>rotber, in the 
aibsenee of tfaeeider abroad, entefbd 6n <he I^nds entailed, 
^joyed them for some yifi^rs, and then died seised, leaving 
issuer at somedistanee of time th^ elder brotherreCumedj^ 
and^ lainng a question about his title, he and the tenant in 
posbesbion came to a compromise; the elder brother re- 


(«) lUt. Pari. SO Bd. m. 77. Note, tiiii U Md.SS in CoUon. 
(^)46Bdl.f^.4.b. 
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leased his title, in consideration of which the issue of the 
younger granted him a rent out of the land, with a power 
of distress. It was held, that this rent-charge should be 
levied against the issue, notwithstanding the entai^and 
should continue, into whatever hands the land should 
come (a). Thus was the quieting of the title considered as 
a sufficient consideration and value to the issue for the de- 
falcation they* suffered by the rent-charge ; though it was 
plainly a breach of the donor's will^ at least of the inter- 
pretation which had been put on that part of the statute 
which forbids alienation. 

These were the observations that occurred Q#gu^*gj^ 
concerning the novelties that had lately been in- 
troduced into the doctrines of real property. The learning 
of real property filis the rep6rts of this reign, and leaves 
very little space for information ' respecting chattels and 
personalty, it may be sufficient, from that little, just to 
remark, that chattels were now divided into real and per* 
sanal. Thus a term for years was called a chattel real ; other 
moveables were called chattels personal (i). Certain limited ' 
interests in real property, besides terms for years, were, 
called chattels, as the next avoidance of a living. A secu- 
rity by statute merchant belonging to a woman^ as it went 
to the husband, if she married, was therefore said to be 
only a chattel (tf). '""'.' 

Sa much has been said in the former chapter on the 
jurisdiction of courts, that nothing need be added ; pass- 
ing over them^ therefore, we shall proceed to spei^ of 
such actions as were now in use, beginning with assises and 
real actions. 

Before any thing is said of the alterations which the as- 
sise and other actions had undergone, it will be proper to 
preouse some observations upon thoi^e ousters of freehold 

(«) 44 Sd. HL 31. b. (b) Old TeDuret. (c) 39 Bd. IH. $7. 37 A$m. iU 
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thai were the ground of such remedies. The old law by 
which assises and writs of entry were governed, was founded 
on principles that naturally and necessarily lead to the 
conclusions that began now to be founded "thereon, and 
which had grown to considerable magnitude as well as 
curiosity in this reign. 

If a man was deprived of his freehold in a way that was 
termed a dis^eisihy we have seen that he might make an 
mtry thereon ; and if that failed of recovering the posses- 
sion^ or he chose rather to resort to legal remedies^ he 
might have an assise of novel disseisin (a). This entry was 
congeabU, as they now called it, during the life of thedis- 
seisee, unless the land descended from the disseisor to his 
heir , and then the descent was said to toll the entry ^ and the d is- 
seisee was driven to a writ of entry. This right of entry 
might be kept alive by an entry within a year and a day 
before the death of the disseisor ; or, if the disseisee was 
prevented by danger or menace from actual entry^ by a • 
claim ; and in such case he might have his assise even 
against the heir, notwithstanding the discent. 

Another way in which a man might be deprived! of 
his freehold was, by what was called a discontinuance. In 
such case, the party injured could not by law make an en- 
try, and of course could not have a remedy by assise; but. 
he was obliged to resort to his writ of entry. Thus, in 
order to decide whether an assise or a writ of entry was the 
proper remedy, it was often necessary to discuss some or all 
of these questions ; whether the entry wa$ congeahle ; whe- . 
ther it was tolled by discent ; whether it had been kept on 
foot by claim, or, as it was in after-times called, continual 
claim : or whether it was not such an ouster as amounted 
to a discontinuance. AH these composed, as it were, new 
titles in the law, though deducible from principles before 

(a) Vid. ftnt. toU 1. 389. 5M. 
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laid down ih the time of Brsicton (a). As these points now 
entered more or less into most (^estions that arose upoa 
the doctrine of estates, it will be necessary to consider them 
somewhat particularly. After some few observations upoa 
^ a disseisin, which is the foundation of the rest,' we's&ail go 
on to treat of these articles more minutely. 

The very large sense in which the term disseisitt'VfBS 
understood in the time of Bracton, might preclude the 
necessity of saying much to shew the great extent in which 
it was now received: the decisions of this reign seemed 
to be only confiroiations or explanations of that author's 
doctrine ; but as such they are worthy of notice. 

It appears from Bracton, that any incroachmentTupon^ 
or dtsturbattce to, the free use of a man*s freehold waft a 
disseisin (b). In the same spirit of the old law it- was now 
held and decided, that to dig in a man's ground, to* fish in 
his water, to cut a tree (c), to inclose so as to prevent a man 
enjoying his common (d), a rescous^ or even replevin^ of 
incjosure to prevent a distress foi^ rent service: alid a4e« 
tainer, rescous, replevin, and inclosure, accompanied with 
a denial of a rent'-chargej or a menace to prevent making a 
distress in either case, were all disseisins of the freelfbTd (tf)^ 
A command not to enter was held a disseisin of the lawftA 
owner ff). ^ Again, cor^formably with the same cas^ 
stated by Braxton {g), it was held, that if a termor for years . 
made a lease for life, he and his lessee w^re disfieitors ; a 
^guardian making a feoffment in fee, or devi^ng, wiu a 
disseisor ; and the feoffee was now held to be eqiiftHy a 
disseisor {h). ' Since Bracton's time the limitation of r^ 
inainders had become more commoil ;' and it was now 
held^ that where a guardian leasefd for^life, the retiiaiiidepiti 
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tally the remaioder-m^n W49 equally ^ disseisor with the 
gaardiaa : the s^me wber^ a tenant for year« aliened iu 
ttaly with a remainder pyer. If the tenant in t^il died with-* 
out issue, and (be remaioder-iwn entered^ he was a dis^ 
amcr (a). In shorty ifrherever a pian w^ £i^ised wroDg^ 
fully (if the entry was aoit t<4k4)r He was a divisor; s^ for 
instance, dower was a^sign^d to a \yop;)an, with all the u^nal 
forms of law; but it turning o^t that she w^ vxxt really 
liuurried, she was therefor^ considered as a dbspis^r (b). If 
an attorney made Uvecy of sei^n i^oteicfVQtly in the way iq 
wiiich he was authorifted by bif w^ir^^, it wa^ a disseisin 
to the feo0br ; even wbei^ the wa^rn^nt was ^o give a simpji^ 
live^, and be made U hpon pondit^gn (c)« Entry under 
a vi>id grant was held a disseisip {4%, A devisee entering 
wider a devise of an infapt's l^nd m4fi by f guardiao^ wajf 
ItoiMHdered as a disseisor («)• All f 9Sat|iand€;rs and cpuor 
mliots, and ^xwe who, agreed aftej^w^rdsi to a disseisip, 
Wyere difl!leiAor^ (f). Such of these cases ^ were not deeim^ 
diimiMM a/t common law» wer^ warranted.by the pa-inci(4^ 
4fiUver0d in BnictoOf or at lea^t by the statute nifkde sinc^ 
iu^ time^ for extending tb^. wri^ of s^s^i^ (^). , 

Whim f^ mai> wa^ dis^is^ of hi^ freeholdi. it w2^s ^ 
^o^isiM. of our law> that he wght r^p<]^s^is^ l»inas^|f of \t 
iy » «#fcwal eotry tber^pn ; bydeing which, h^ ag^in b^ 
:aftme ixk legal *ei$i»» a9d tb? wjitlnttap^oi? of di^. wro^g- 
jdoec amuoufttad to a dissei^^^ foi: which ^n assise would li^. 
Thia^ntry wM wi6|Qiently perfqrmiid.by putting tbefoqt 
upciQ ti^ laed (/Of The time of makiiig tUs entry, and 0/ 
^^sniog it Wil^ Ipree 9^ ^^ to regain the possessions was 
linited^ in tb^ time pf Bractop, to the sp9^e of a few days; 
:iiata»:yiiip^y «v thep qujb ^ ^Jie way ^]s^^ a jqupiey, 


. {mysOLMp nii ». Ite^ Dim. as* W ^t S4<I»* 4Ji. (fi) W Af ft- ^• 
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or the liie : but all through this reign, it sterns to* hare 
been a rale, that an entry sfaauld not be made on a per** 
son who was in by title, unless in very special cases; and 
where the tenant was party to the fact, it seems fo have 
been limited to a seisin for a year and a day (tf). However, 
after such entry, the right of bringing the assise still con* 
tinued during the life of tfie person making the'entry, 
which right is sometimes tbea^t when the tight of entry is 
5poken of. 

The folIowing^ were cases where such a right of entry eon- 
of entry was permitted : If a tenant for life in- «««**^- 
feofFed the first remamder-man, who died without issue*, 
then the second remiunder-than ntight enter (ft). If a 
tenant for life, or tenant after possibility of issue extinct 
aliened, the person in reversion might entefr (c). If a tenant 
for life aliened in' fee, and the re^aihder-man in tail diefd 
without entering, the next r'cmainder-mati In fee might 
enter (rf). This right of entry would be taken away, if 
the land in question passed by diiscent to the present 
possessor, the law in favour of discent allowing a pre« 
sumptive title to him, which wa^ not to be defeated by ail 
entry; but if the person who had the right of entry' was 
an infant, he would not be foreclosed of his right of eiitry: 
the same, if he was in prison, or under any of those disu 
abilities which the law in many cases allowed as^a sufficient 
excuse for negfect in pursuing legal rem(edies. Such 
claim so established the right of entry, as to convey it td 
the heir. , " 

Every advantage which a man secured to him^If b;;^^ 
entry might be acquired by claini, if he was deterred from 
making his entry by a fear of death, or ^f maiming: a 
claim maTie undel^^ch circumstances would give the same 
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^isin as an actua] entry {a). In the SSth year of this king, 
an assise was maintained by a person who bad right by 
discenty at the death of the person last seised ; it appeared 
that his. ancestor was residing in the town where the land 
was, and by parol daimed the tenements among his neigh- 
l^ours, but durst not approach the land for fear of death, or 
some bodily hurt (b) : many cases of the same kind appear 
in this reign. The (^se just mentioned wasadjudgedto hare 
the effect of continuing to the heir the right to bring an 
assise, instead of being driven to his writ of entry; so that 
this new idea of perpetuating a right of entry by claim had 
altered the law in this point since Bracton^s time; for then 
the assise could not be prosecuted by the heir of the disseiseei, 
unless it had been.actually commenced bj' the disseisee, and 
be had gone so far as a view, or the swearing of the jurors (c); 
bufbe was driven to a writ of entry. A claim would 
likewise prevent the consequence of; a discent from the 
disseisor to his heir; for it was decided, where there had 
been a claim, and debate raised against the seisin of the 
person in possession, and he died, and then the disseisee 
died, and the heir of the disseisee entered on the heir of 
the disseisor, the entry was congeable, and the. assise was 
the 'proper remedy (d)» This, like the former, was an 
alteration of the law since the time of JEIenry III. 
piscontina- A discontinuance was a dbseisin, and some- 
»°<^*v thing more: it was where a person aliened 

lands, to which another had a right, but was prevented by 
such alienation from making ah entry; and so was driveo 
t^ some of those writs of entry that have been so often 
liaentioned. Thus wlfere ah abbot aliened the lands belong- 
ing-to.his abbey, and died, his successor could not enter, ' 
though he had a right, but was obliged to bring his writ of 
entry sine assensu capitulL Again, where a man aliened lands 

. («) 4ir-Edrni. 34* \\i) 3S Afs. 23. (c) Vid. ant. toU li 3381. 
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which he hdtdjure^ixoris, and died, the wife could not enter, 
bat' must bring her writ of entry cut in vita. So if tenant 
in tail infeoffed another, and died leaving issue, the issue 
could not enter, but must bring a/ormedon. All these were 
now called discontinuances. Though this efficacy was 
allowed to a feoffment when made by a tenant in tail,' 
on account of his being in possession, and the force attri* 
buted by the law to a livery of seisin, which carried, a fee 
simple ; yet a release of a tenant in tail in possession was 
held not to be a discontinuance, unless accompanied with 
a warranty (a); and a grant of a reversion even with it 
warranty was adjudged to be no discontinuance (&}. 

We cannot dismiss the subject of disseisin and ^^^1^^ 
discontinuance, without saying;sometbtng upon 
another head of law, which was a very frequent consequence 
of th^ two fqrmer. This is a remitter; the meaning of 
which was this, that where a man was in possession of land 
by an eider and a latter title, the law construed him to be in 
possession under the first, and not lihder the last; so that 
he 'Was«aid to be remitted to his first estate, or, as it was 
sometimes expressed, en. son primer estate, en son meliour 
drini\ en son mdior estate, and the like (c). This construction 
of law was with a design of maintaining the original settle* 
ment of estjites, whenever broke in upon by the present 
possessor; and as this was mostly attempted by tenants in 
tail, the law of remitter seemed to operate in aid and in the 
spirit of the statute de donis. Thus, where baron and feme 
•tenants in tai) had issue a son, and discontinued their estate 
by fine, and took' back an estate to themselves and the heirs of 
the Viody of the baron (m^, they were adjudged to be remitted 
to their former estate (a). Again, where tenant in tail made 
^fe(^m6nt,atid died, and the feoffee infeoffed the issue with- 
in age, it was held a remitter to the elder estate (e). Where 

(a) d4 A». 28. {b) 36 Ass. 8. (c) Bd. III. passim. 
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tbere were remainders over, a remitter ef tbe first taker 
was a remitter of all the following remainders) so as to take 
tbe estate oat of those on whom it bad been eota'^ed by the 
new settlement (a). If a disseisor infeoffed the disseisee 
and two others, tbe whole accrued to tbe disseisee only, 
and that by Remitter (b). 

Thus have we given a sketch of these new terms, though 
not wholly new doctrines, of congeabh ttUry^ disceni thai 
tolls entry f ducotUinuance^ and remitter ; all which were 
intimately connected with and dependent upon each other^ 
and were afterwards worked up into a very complicated 
system of learning ; there being, perhaps, no question in 
any bi^ancb of artificial knowledge more problematical 
than such as arose upon entries, and upon discontinuanceis 
of estates. 
Of BttitM. Having considered thenature of disseisio, and 
the circumstances attending it, we come to tr^at 
of tbe assise of novel disseisin. Whatever diflbreoee there 
may appear between this prooeeding in the presoat reign, 
and in the time of Henry III. when so much was sa^d 
.upon it, it is more in terms, than in reality ; tbe substance 
and form being nearly the same as they were origi|ially* 
The most striking di£Eerence seems to be in tbe silence 
about turning assises into Juries {c) ; a piece of practice that 
was so much discussed in the early ages of tfajfi prooeedinjgi. 
But as this distinction was occasioned by t^e penalty of at 
taint, to which recognitora of assise were si^jeet^ but not 
jurors, it no longer was necessary to ke^ up this distinct 
tion, since tbe legislature had granted altitijite. against ju- 
rors in all plea^ of land. Though we hear, theref6ra» no 
more of the. modification thereby expressed^ tbethi^ was 
practised as often^as the assise was put to inqwre^ my 
matter besides the mece seisin and disseisin* 

(•) 41 fid. IIL 11. (h) 89 Ass. Sfr* ((> Vid;;aiit. vol. I. S3S. 
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An assise, in the present language of the law^ was con- 
sidered as capable of being taken four ways ; that is^ first, ifi 
point of assi^ ; !iecondly, out of the point of assise ; thirdly, 
for damages ; fourthly, at large. An assise taken in the 
point afttss^ke #as, when the recognitors tried the general 
issue, nul tort, nul disseisin. An assise out of the point of 
assise was, where the tetiant pleaded some special matter 
in bar, sbewing why the assise should not be taken ; as a 
release, or some fdreign fiact to bb tried in anothercounty. 
An assise taken for damages was, when sttch special matter 
was found against the tenant, or he cotifessed the ouster, 
and tbe assise wte charged to inquire only of the damagpes. 
An assise taken at large was, when, notwithstaqdiog some 
deed or special matter pleaded, the title and all the cir- 
cumstances were sent to be tried by the recognitors ; all 
which seems very reconcileabie with the acccftint of 
taking assises givetiby Bracton (a). 

Thre taking an assito ut large was considered as the most 
liberal mode of dd^g justice betw^ttn the parties ; it was 
breiAdng tbtottgh the plea which was designed to stop the 
assise being taken, and it was throwing tbe me;rits of tbe 
question, ^Miether it depended upon a factor a title, fairly 
before the recognitors. Wfaenevelr either tbe plaintiff^r 
^tt^tot ^*fett iliftnts, and a deed or a fine, or any other mat- 
ter W^9 pleittd^ in bar that in a ctiaombn case would ha?e 
stopped the asidife passing, it was thfe practice for the judge 
^ Artot th^ ^iS6 16 be taken it }Arge(^). Instances of this 
«^ liumetbus A\ thrdugb th« b6ok of assises. An assise 
Hr^utd b6 t^k^n at large ilbpdh a defect in the ^^eadings ; 
f^fttthedii^t pbiiitin this pro66eding ought to go to the 
alAi^ ifwln^ #^ pleads in Ohl<^r to prerent tbe assise, by 
tb^oMlfg the^u^stion updni^Hsothi^ figet, ftiiledja so doing, 
tbe result wiis, diftt th6 asdiiie diould pas& TIhiS) it was 
iitid down as a tule, tb&t where a bat wati pleaded, and the 

(«)Vid. ant. toLI. SS^4&e. (4r) 8 Ass. SS. :l04ls. 1. « Ass. 6. 11 Aft.S. 
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' plaintiff in reply made out bis own title without traversing' 
th^ bar, and the tenant omitted to rejoin to the title, the 
assise should not be taken upon the title, but at large ; and 
if ^he assise found the plaintiff seised by any other t^le than 
that he had stated, he would recover. Again, where a te- 
nant, pleaded a release, and the plaintiff in his reply made 
title. since the release, without traversing the bar, there the 
assis^ was taken at large ; namely, upon th^ seisin and dis- 
seisin, under any ..title whatsoever (a). It seems from these 
instances, that the taking an assise at large, was the same 
as. taking it in the very point of assise; only the latter was 
upon a plea of the general issue^ the former upon a defect 
■in the pleading to issue after a bar. Another instance in 
which an assise would be taken at large was, where, after 
pleading in bar, the tenant made default (i}« 

The grand object pf the tenant in an assise being delays 
his business was to plead such matter in bar, as would pre- 
vent the assise from being taken. To effect this, he was' of- 
ten under, a necessity of suggesting some pretended title^ 
which, being unfit for the judgment pf the lay gents, mnst 
be determined upon by the court^ andihowever it might 
turxi- out in, the event, if it deferred the assise, it bad an. 
swered the purpose for which alone it was designed. One 
way of effecting this was, by admitting in the plaintiff some 

Of boiour ^^'^^ ^f * ^''®> ^^^ *^^^ * ^"® ^ could not be 

supported against the real one that residedin the 

tenantj and tfaten^ praying the judgment of the court, if the 

assise oAght to inquire of a disseisin, where no disseisin couM 

•possibly be committed by the tenant who had the better title.- 

.Thifi wassaid to beg'^'tV^ colour to the plaintiff. This sort 

' of pleading, will be better (explained by anip^n<^: A case 

happened yfJ^^X^ a prioress had granted a lease to a man and 

his wife for years ; the wife died, and the husband married 

again, yrhen th^ prjiore^s entered, with consent of the hus« 
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band, and gavelitery of seisin to him and his vrife^for their 
tw^ lives: then the husband died^and the prioress entered; 
upon which an assise. was brought by the woman. The 
prioress^ in brder to prevent the assise being taken, pleaded 
inbar^tbe above matter, only statjog, instead of the livery 
of seisin to the husband aud wife for their iives^ that they 
came to her and prayed her to enlarge their estate ; upon 
which she granted them a canjirmation for their two lives; 
and upon the death of the husband she ousted the wife, as 
she by law might. It wa^ argued upon this, that the plea 
was no bar, because it admitted no colour of title in the« 
plaintiff, but a mere confirmation, at a time when the 
-plaintifF had no estate upon which it cpuld enqre : besides 
which, she was a feme covert at the time^ and so upon the 
whole the confirmation was utterly void. It was there- 
fore, they^^aid, only a plea to the assise, and they prayed 
the assise might betaken ; meaning, that it contained no 
matter of law, but i^as a mere denial of the disseisin. But 
it' was answered, that this was a colour in the plaintiff; for ' 
it h|ul been adjudged a good bar to say, that a woman en- 
tered after the death of her husband, and claimed dower : 
for though it was necessary that dower should be formally 
assigned, yet as she had colour to claim it, it was reckoned 
a good bar. It was for the like reason so adjudged in the 
present case, and the plaintiff was put to reply, and then 
be stated the truth of the case as above related (a). 

The point to be considered in these pleas was, whether 
they were a good bar; that is, whether they contained 
such matter as should not be trusted to the determination 
of unlettered jurors. Too scrupulous an attention to men's 
rights, and a jealousy of the interference of juries in mat- 
ters of law, induced the courts to entei;tain all such pleas 
sis upon the face of them purported to be pregnant with 
good matter in law ; the tru|h of such suggestion remaining 
to be sifted by the replies and rejoinders that yfere to folio w. 

(«) 40 Ed. lU. ^,U. ' 
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The action of tfe^pass^ whteh iii many otber resf^^i^ 
hotid Hn affinity with, and of late had become in txlany case^ 
« stibstitote fbr^ the assise, did in this pebrticfilar also r^^^vhi- 
Id^ it ; and cdtmraHe pietuKng wad as ebfnmoti and as e*« 
pediedt in trespass as In assise. The foltel^ing is a case ih 
trespass, where this sort of pleading was resorted to. In 
trespass for itaking and carrying away the plaintiflPs coVh, 
the defendant pieadedj that he let the land where the tres- 
pass was supposed to be committed, to one Johii for fife ; 
which John died, and the defendant entered ; after which 
can)e the plaintiff artd s6wed the ground, and then the de- 
fendant cut the corn ; he therefore prayed the jddgni^nt of 
the court, if he ought to answer for this as a trespaSsor. It 
was contended by the other side, that diis artiounted to say- 
ing, that he did not carry away tl^e plaintiflPs corn, atid it 
'mis accordingly offered to join issue thereon : biit the de* 
fendant^s counsel said, they had aiimitttd (that is, gitfen 
eblocTr) that the plaintiff sowed in tfie defendant's land, 
atid that the deib6daht cut it, as he w^lt might, and that if 
the plaihtiff pleased, he' might have had an a^se. Th^ 
piaintiff's counsel, maintaining the fitst objection, said, if it 
tvas not growing on oiir land, then it Was nototif corn, and 
th^a^ore it amouht^ only tb a denial of carrying atiray tbfe 
plaintiff's corrt. But one of the justices said, that it v^ste 
^ good plea in bar to say, that it was the defendant's frfeer, 
hold, without mOi^ ; and he has said more, halmeljh, that 
the plaintiff so%^d the land ; therefore, if he has any spe- 
tial matter, it Wotrld be mote reasonable to sheipfe it in a te- ' 
^ly, than to setid it upon the general fesue to the iM/gthts^ 
who haVfe ltd knoiilrledgiij of la^; so that the pfeinttff wa^ 
obliged to tfeply [a): These are senile exartjilds of pleadirt^ 
tfrilh to?dar, which b^lgan noir to be practised^ but wSshbft 
yet sothoroughtjf^ explaiiicjd tipoh ptlnciple as in aft^r-time*, 
^hiilt it was Wfbught into a Vefy curious piete of iearnitl j|. 
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Assises were to be takefi in the eoHntir tirbere the knd 
lay ^ as ordttined by MagnA Charta {a)i If at the assises a 
if»eigii suiter wai pleadpd^ tridbie in another county^ the 
w&y was to reaio(ve or adjourn the assise into the coOiDioii 
pleas; from thence a venire was issued into the propeir 
edonty ) and then a nisi prim ; upon the relarn of w4iich| 
with the issue tried, if it was fonnd for the plaintiff^ it 
would jperhaps be remanded into the first county, for the 
2^ise to find the damages^ and for judgment to be tberfe 
given. If there wais nothing in the case but tbe foreigfi 
matter, then it wm usual for the justices of the eonsnioti 
pleas to give final judgment. It was not uncommon, after 
the pka in bar was tried, whether in the firoptr or in a 
foreign county, for the assise ta be put to enquire df the 
circumstances. If the iands lay in Middleee^^ then^ ^s 
there were no justices of assise in that eoflnty^ the assise 
might be brought in the king's befich. T6gcthe# Irith die 
writ of assise^ it was usual for the pMntiff to sua out a 
parent of assise ; this being necessary to entitle hiof to baVe 
a trial before the justices of assist ; and if be bad it ifot^, 
the tenant might have judgitoent (i). 

Ne^t to the assise of freehold, those-of comnton of pai- 
^ t,uTe and of nuisance present themselves ; but neidier 6f 
tbeoi s^em to differ from those in the time ef Brtfct<m. 
The assise of nuisance, if brought in the eounty^ wareallied 
As parqo mcumento. The pfdper objects of such viseontial 
writs werae^pres^d in two quaint Latin verses (c). 

The doctrines of nuisance ahd disseisin stood now in the 
same relation to eaeh other, and were governed by the 
same principle, as in Bracton's time (^, and the disititictioiij 
by which the injured person was to be governed m resort- 
ing to one or the other, Ivas still |he same ; b^y the coil- 

<ft) Vid,aiit.T0l.I.94(J. X \ (IVS9As*.fif. 

rka ca $uHwh g§$ tt ^ 

(e) PiA yiir porta, domus, vtr gvr mot mtmu, evt/i^ 

BtpdAf^ tndantavbiec iK^Mltibss. 
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clugion from' that distinction was now difierent; for'JQ^ 
stead of bavrng his. choice of the two, he was-cpw^ned by 
the naiture of his case to one only* It was laid.down^ 
that where a person turned a course of water, so that his 
neighbour's mill could hot work, an assise of disseisin would 
liie, if ti« turning of the water and the mill, were in the 
saitie vill ; but if in different viHs, then the remedy must 
be, an assise of nuisance in the vill where the turning hap* 
pened {a). If the place where the nuisance was raised, ap« 
peared upon evidence to be the freehold of the plaintifip, he 
would be nonsuited, as having chosen a wrong remedy; this, 
being a case where he should have had an assise of disseisin, 
or writ of trespass (b). The judgment, in assise of nuisance 
was to compel the' party to remove it. 

We find in this'^reign a more }$artitular mention of the. 
assise of fresh force; a writ which has been glanced at in the , 
r^ign of Edward I (c). This lay where a-inan wasdisseised 
of tenements ifev25a6/e, as they were by ciistom in the city 
of London, and in some other boroughs and towns. The 
disseisee was' to lodge his plaint in the court of the fran« 
chise; when, upon shewing he was disseised, twelve men 
wiere appointed to try it, as in an assise of novel disseisin. 
This was czXieA fresh force y because the entry of the plaint 
and the recovery thereon were to be within sixty days, or . 
the plaintiff would be bsirred of this remedy, and driven to 
ah assise at common law. To quicken the execution of a 
judgment herein^ the plaintiff might have a writ out of 
chancery to the bailiffs of the franchise (d). 
' • The writ of guare ejecit infra terminum was(£f) now al- 
ways followed by the process of summons, attachment^ and 
jdistr^s; and an outlawry might be had thereon ; the real 
.process used in Bractoti^s time b«ing now obsolete; afid 
of cottjse,' instead of Pracipey it noi^ always began with 
Si tefecerit securumy Kc. But a writ of trespass had lately 

(a) 9 Ass. 19. if) yS Ais, 2. , (c) Vid" ant vol. IL 153. 

« O, N. B. 9«. (0 Vid. aiitv toK I. 842. 
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beeti contrived for redress of termors who had. beeo, ejected 
from their term: this was called* De ejectipne De ij^edone 
firma. ' The words of this writ were: -Si A. it f"^^- \ 
fecerit^ecixrum^ ifip. ostensums guare vi et armis.in manfrium 
del^ qtufd C.prafato A* dimisifad temiinum decern anno- 
rum, qui nondum prdpterttif tniravii, ei bom.et.catalla ^pis^ 
d0mJl* advalmtiam, Xc. in eodeni manerio inventa cepU et 
ssportflvit^ et ipsum A. afirmA stid predict & yecity et,alia 
enormia ei intttlityod grave damnum ipsius A. et corUrff. jmu 
cem nostraviy Kc. (a) This was a common writ of Ufsspaai 
for entering land, and taking away goods^ with the addition 
of certain words adopted from the quare ejecit infra termir 
vum^ namely, quod dimmt ad terminum d^qem annorum^ qui 
mmdumprateriit, Kc. defirmd ejecit, Kc. and the a^ppellation 
i^ ^ectionefirma might be copied, from the ejectioneqii$t&* 
Hie, which was likewise a writ of trespass. This action lay 
not only against strat)gers, but against .the lessor^ notwith« 
jtanding the old argument, that a.man could not enter vi et 
iurmis into his own freeholcl (i) ; the, ]gos3^;^oii of a termor 
for years being now considered a$ equally . sacred. witii the 
seisin of a freeholder » and to, be. protected estxi against th^ 
freeholder himself. This writ went only for damages, the 
term' b^ng ta be recovered in. the old writ of quare. ^cit 
infra, terminum, ox the, still older of covenant;(c). . . • . 
^ little needvbe said of the writ oiMiorta^tHfi^tot* ^ Thk 
remedy w^s less recurred, to than in tfees, time of 3racto», 
it being in many cases supplied by the forniedan in difr 
j;endre, and several \Yrits of entry. The same may be sai4 
.of writs of cosinage, of ael, K besael; Vhich, being.of simi- 
lar import with the mortauncestor, followed its fa^e in the 
revolution of legal remedies. 
• Next to the assise of novel disseisin, the oapst 
.cpmmon remedy in ousters^ of fre^old^^iras the /_* 

. (a) O. N. B. 122V ' (J) 44 JEd. Ul/^. ' (c) Vid: ant. vol. L 341. 
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wirit of «ntry. Writs.of entry were varioas eyen to t^ tim^ 
olBracten (4) ; bi|t> still* being of a special form, and cotK* 
fined to certaiii circuoistances of freehold and estate, it had 
been Ibiind neeeeeary in tlie reign of Henry IR^ ( j) and . 
agam in that of Edward i.(c) to aocoBunodate these writs 
to aew cases of injury to freeholds. Owing to these pav^ 
liamentary enlargenients, writs of entry had become v«ry 
numerous and ceoMnon. To bring into one point what 
has already been said' in different parts of the foregottig 
History^ and give the reader a just idea of the varietj^ and 
oomprehensiveneas of reai remedies, it may be proper to 
reoapitulate shortly these writs^ with some cursory obseiva* 
ticHifl^ upon them, as they now stood. 

The writ of entry which first presents itself, and w4rieh 
from its strnplicity deserves our consideration first, is that ad 
. termimim qudprateriiL The form of the writ 
mm qvi prX' was, Pnecifc A, qubdjuste^^ Kc. rtdda^ M. tiMum 
1^ messaagiumj He. quod eidmn A. dimisU. ad /trtts. 

mmum qui pp^tertit^ ui dkiHir. Et nisi, Kh. et pPsedieiUi 
}M./€cerit te$^eurumyi/ic. 4uncsmnmone^ Uc. correspoftdi^g 
fireoisiely with the fon» in tb^ time of Bracton (d). This was 
the reopedy resorted to by a lessor, where lands or teae- 
iad^jks w>6re let for a term of years, and the tettaul! held over 
his term. ^ Instead of bringing this writ, t)be^ lessor migiht 
«nter, ^nd, tf he was ousted, he might have an assise of 
iM^vel dkseii^. Tiiis writ of entry lay al^o^wjiiere there was 
ti lease for the life of aiiot<ber, 4nd the tesiiee held <»rer ; or 
ff the tenant for life aliened and died. If the bnd wais>r«^ 
covered against the tenant for life, and be died, the reve^- 
ttoner might have this writ in the post (c?)*; fdr tbi8j.like all 
other writs of entry, might be had in the per, per eteui^ and 
post* But if the reversion was granted o^er, and the tenant 
for term of life aliened ariid died, the granteeof ttie reversibn, 

(n) Vid. apt. vpl, I. 393, &c. <W Yif a»t. vol. II. 75U (c) Vj^. apt. 
Tol. II. 190, &c. (d) Vid. ant. vol. 1 388. (e) Vid. aoUvol, I. 389, 397. 
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bdufig a 8trMiger> cQuM not htve this writ, wtiicb ky only for 
tk» lewor, or bis hm. For ammilv reafion, it did not liefor 
the reversioner jafiter the death of a tenant in dow^, or by 
tlm cmt^^^f wlio to<ik an estate by the coouRon law, aad 
^t by leiuse. It appears by stat. West. 2. c. 26. (a) that if ' 
a'ti^nant for years or. a guar^lian in cbiyalry aliened in fee^ 
the lessor or infant might have an assise of novel disaeisiD, 
and the feoffor and feoffee should both be gained disseisors : 
the asfiise^nsiigbt be brought during the life of any of theooy 
but if tbey wer^ alj dead, reooarae must be had to 4 writ 
•feotry. . . 

If thb or any other writ of entry was in the past, the 
following elame» \vhich subsisted ev^an in Bra^toa's time (6)^ 
?iraa Jtlwqys iasertedi et tmde qu0pitwr quhdpr4edictua A* ei 
definceaij Xc. but never in those in the per> and per^ €t aUi 
Again; wliecieyer a person demanded of th^e possession of an 
ancestor, it sbpukl always be by title, as gwd clamat essi^ 
' jitt et htmadiiaiem suam^ He ; but when he went upon hk 
owQ possession, he was never ta make titJe« Theise was 
an exception to this, wber^ a. woman demanded bev ii|fae» 
ritattee or. ptm^iiagiam^ that had been aliened by her has* 
band,* or her dower aliened by another husband; for in 
saofa caaes, 'at a cuimvitd to recovier, she was to make 
title in the above manner (irX 

W« have seejn that in Bra^tonV tim^ ivheipe a gift was 
aUegedf to b&made by a paeson na9iCQn^os.9neniis, ^m iat* 
quisftlioo used to be made, whether the doner was of > sane 
mnd (tif). But now there was a remedy, by a wvit of «ntiiy 
4Mmn0nJwiC€mpai mentis; whiob was in diis form^ J?fW^ 
<i^,e A. quidj^ti-eji siif dikUimereddai B. tmum n^eMum- 
^mm, t(c, quod cl(ianat esse jus et h^treHtatem sm»i^ ei m 
jptiod idem A. non habet ingressmn nisi per C. pai^wn pjue^ 
dicti JS. cuQus hM€s ipse esi^ qm iltud oi. dimisitdum nm 


(«) Vid. ant. vol. 11. 304, 205, (6) Vid. ant. ▼•!. I. S99. 

to Q. N» Bj l»3, b, (d) Vid, mUj9U h 29%. 
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fuit compos mentis, ut dicii, tic. This writ lay for the 
heir of the person who- was now compos mentis^znAmho 
was dead ; and the general opinion was, that it would not 
lay for the person himself who had made the alienation ; 
because no one was to be received to disable, or stuUify 
bimself, as it was afterwards expressed : bowever, it was 
laid down in the register of writs, that he might maintain 
this writ, and in such case the heir would be received. ^ 
, Another writ to recoVer land that had been conveyed 
by a person disabled in law to make a gift, was the writ of 
entry dumfuit ir^ra setatem. This writ originated since 
the time of Biracton, and was in this form : Precipe A. qubd 
jusicy ike. B, qui plena atatis est, ut dick, duasacras terrie, 
Xc. quas idem B. ei dimisit, dumfuit infra atatem, ut didt, 
Kc. Where an infant aliened land that had descended to him 
during his infancy ; or that he had purchased to himself for 
life, or in fee ; he might, when of full age, have recovery 
thereof by this writ. But if an infant leased bis. land for 
a term of years, and afterwards made a confirmation, or 
release, before he came of age, he could not when of s^e 
have this writ) because this was no alienation ; for aa in* 
fant could not make a demise of the freehold^ till livery of 
the land was made to him : biit, in such case, he might 
have an assise of novel disseisin. 

. If an infant aliened in fee, and died leaving issue ;hi$ 
issue, when of age, might have this writ for the lands so 
aliened by his father. It was expressly held, that neither 
this nor any other wHt of entry would lay for the.is$ue till 
he was of full age, excepting the case of the issue of a dt^ 
seisee, as'directed by stat. Westtn..!. c. 47. (b) ^yhere the 
father, aliened land descended to him in tail, and died leav* 
. ing issue, the issue were to have aformedonin descendrCy 
and Bot a writ of entry dumfuit infra df totem. . . 


(«) O. N. B. 1S5. (b) Vid. ant. vol. IL 1 17. 
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If an infant aliened his land, he might enter, and if 
ousted, might, when of age, have an assise of novel dissei* 
sin; but if he had not made such- entry, he could, when of 
age, only have this writ of entry. And yet in the third year 
of this king, where an heir did not enter tiH he was of full 
age, and an assise was brought against him, the judges 
held, it could not be maintained, because the tenant was 
liot seised of the freehold after the heir was of age ; that is, 
the space of a year and a day had not elapsed, and there- 
fore that the freehold could not accrue (a), ' 

The writ lof entry super disseisinam in le Entry in /* 
quibusy was that which approached the nearest 9«**«'» _ 
to the assise of novel disseisin, and is the first writ of entry 
mentioned by Bractbn as a remedy, where the assise failed 
by the death of one of the parties (i). The form of it was 
this : Pracipe J. quody ,!(c. reddat B. unum messuagium, 
SCc, quod clamat esse jus et hareditatem suam, de Qvoddem 
A. injusil et sine Judicio disseisivit C. patrem pradicti B. 
cujus hares ipse est, post primam transfretationem domini 
regis, Xc. in Vasconiam, This writ was always to contain 
the words de qvo, or de quibus A. disseisivit- B, patrem, 
Kc. and from thencfi was named disseisinam in le qm, or in 
le fuibus. 

Where a person was disseised and died, this writ lay for 
fais heir against the disseisor ; and it lay for none but the 
heir of the disseisee; so that in this writ, the demandant 
was always to make title as hejr to his father. It lay not- 
Withstanding the nonage of the heir, as appears from stat. 
Westni. 1. c. 47 (c). This was on account of the fresh 
shit; for if it was brought against the issue of the alienee 
of the disseisor, the parol would demur for his nonage, thid 
not being within the statute (d). 

' Before we proceed any further to inquire into the na- 
ture of different writs of entry, it may be proper to con*. 

(a) O. N.*B. 126. (i) Vid. ant. vol. I. 340. (c) Vid. ant. Tol, II. Ill, 

(<0 O. N. B. 188. b. 
VOL, III. P 
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aider more particularly those changes to which they were 
Difference of *'' equally liable; namely, under what circura- 
writsiiithe stances it was that they were to be drawn in 
and p«<. ^'"' ^l^eir simple form, or were^to be in the per, the 
per et cui, or in the post (a). 
The above form of the writ of entry super disseisinam, is 
the simple one : the same, if in the per^ was thus : Pracipe 
A. Kc. quid juste et sine dilatione reddat B. unum nmsua^ 
giuniy He. quod clamat esse jus et har edit a tern suam^et in 
q\u) ideviA. non habet ingressum nisi per E. qui iUud eidi- 
mistt qui inde injuste et smejudicio disseisivit C. patrern 
ptadicti B. cujus hgeres ipse est, post primam transfretatio* 
nenif i(c. et unde queritur, t^c* It was the characteristic 
of this writ always to allege, et in quod idem A. non habet 
ingressum nisi per E. qui iliud eidimisit, qui injuste^ fiCc. 
This writ was the proper remedy when the disseisor aUened 
to another, or died and his heir entered; .for then the dis« 
seised or bis heir might have this writ against the alienee, 
or the heir of the disseisor; and he could have it «igainst 
no other person. During the life of the disseisor no writ 
of entry lay for the disseisin, but only an assise of novel 
disseisin. The assise in such case might be brought against 
Iiim and the alienee both; and if the clisseisor would not 
pay all the damages, the alienee must, according to the 
Stat. Gloc, c. 1 (i). But if the disseisor aliened and died, 
and the alienee aliened to another person ; or if the disseisor 
died, and the heir entered and died, and his heir entered ; 
then the disseisee or his heir was to have a writ of entry sur 
disseisin in the per et cui; and the writ was to allege, et in 
quod non habet iiigressum nisi per talem^ cui talis illud ei 
dimisity qui inde^ S^c. These writs in the per^ and per SC cui\ 
t;ould be maintained against none but the real tenant, who 
was in by purchase or descent of the inheritance, as appears 
by the wording of the two writs, one stating a descent, 
the other a demise. 

(a) Vid. ant. vol. I. 393. 3D7. and vol. II. 79. - {b) Vid. ant, rol, II. U«- 
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If the alienation or descent was without the degrees, so 
as the writ could not be in the per^ nor in the^ier et cui^ it 
was then to be in the jpo^^; apd it was a rule, that when 
an alienation ^r descent was without the degrees, and io 
the posty no writ should ever after be had on such aliena- 
tion, or descent, in the per, or per et cuu There were 
five events that put a writ out of the degrees, namely, in- 
trusion^ election, judgment^ disseisin sur disseisin^ and^ ' 
escheat. ' , ' 

Thus, as to intrusion; if the disseisor died seised, and « 
stranger abated, the disseisee or his heir could have no writ 
in the per, but must bring it in the post ; for the abator was 
in neither by descent nor purchase, but by a wrong of his 
own. As to election; if the disseisor was a man of religion, 
and died, and his successor entered, the disseisee Or his 
heir could have no~^recovery against the successor by any 
writ but one in the post; because the entry of the successor 
could never be supposed congeable by the predeces's6f, so 
as that he should be adjudged in by his predecessor, the 
saitie as a son is in by bis father. As ta judgment ; if a man 
recovered against the disseisor, and the disseisor died, the 
disseisee or his heir could have no other writ of entry sur 
disseisin but one in the post^ because the tenant entered 
neither by descent nor purchase, but by judgment There 
were, however^ some cases where a judgment did not put 
a writ out of the decrees. Thus, where an abator had issue 
and died, and the issue was ousted by a stranger, against 
whom theisSue recovered by assise, of novel disseisin ; if a writ 
of entry sur disseisin was brought against the issue, it should, 
be within the degrees^ becauisie this recovery put the issue in 
his first estate, namely, in the . same descent in which he 
was after the death of his father* As to disseisin sur dissei^ 
sin ; if the disseisor Was di8seised,and died, theiirst disseisee 
or his heir could have no recovery but by a writ'in the post; 
for the. tenant entered neither by. descent nor by feoffment^ 
but only by disseisin; As to escheat; if the disseisor died 

3>2 . 


without heirs, or comoftiUed felony, and was attainted, and 
tbeo. di^, and the lord entered, as into his escheat, the 
disseisee or his heir could have no writ of entry but in the 
fosi:. for the lord was in neither by descent nor by feoff* 
meat, but by escheat {a}^ 

The writ of entry sme assenm ^apitvii, was in use in the 
tkn^ of Bracton (*)• The writ was as follows : Praecipe A. 
qt^jusiif Ifc. rediat B. abbati.sancii Jugustmde N. unum 
messuagium, S^c, quod clamat esse jus monasterii sui pnedieti, 
^^tn quod idem A, non habet ingressum nisi per C.qwmdam 
aMxitem numasterU pradictiy qui ilhcd ei dimisit sinb 
A8SBNS.V et viduntate cavitvJsI monasterii pnedicti^ ui 
iicity 6se. Where- an abbot, prior, or any one who Had a 
convent or common seal, aliened lands or tenements belong* 
ijig to bis church without the assent of the convent or 
chapter, and then died, his successor might have this writ (€\ 
Sntrynirciit The writ of entry sur cui in vita, like the 
an ci/f former, was in u«e in Bracton^s time, and has 
b^en frequently mentioned since (cf). The form of the writ 
^was. thus V Precipe A. quidjusti, S^. reddat B. qw^ fuU 
^ uxor D. unum messuagium, ^€, quod clamat essejua ei ^^rre« 
ditatem suam, et in quod idem A. rum habet ingressum nisi 
per pr^dictum D. quondam virum ipsius R qui iBud ei 
Mmisii, cm ipsa in yiTK,sui contradicere non petuit, ut 
dkii, fyc* Where t^e wife was seised for term of life, or in 
tail, or.itt fee, and took a husband, and the husband aliened 
and. died> this writ might be brought to recover the land. 
Notwith^nding this writ was grounded upon the widow^i^ 
awn seisin^ yet she was to make title by purchase or de^ 
scent; and if it was a fee*simple, the writ was always re^ 
^ired to allege, quod clamat esse Jus et /uereditatem suam; 
if it was only an estate for life, quod clamat tenere ad termu 
imm xiita sua; and so nvutatis mutandis, if in fee«>tail. 

(«) O. Vr. B. 1S9« b. (I) Vid. ant. rol. I. 395. (0 O. K. B. ISl . K 
' (il) ^d, sat. ioU I. 893; and aut. tol. II. \99. 
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We have btiore sden, that bjTstat. Westte, 2* ch. S. (a) 
the widow shouM recover her laird after her husbahd'n 
deatb^if it was lost by dcfaok during ihc covettare, in an 
action broaght against the husband and wife; bet if tb^ 
recovery was against the husband solely, whether it was 
by default, or by action tried^ the widow might have an 
aissise of novel disseisin, and not cm in viti ; because she 
was no party to the judgment, and was ousted by the 
recovery of her freehold. 

By Stat, Westm. 2. ch. 40. <&) it was ordained, that 
wfajre a widow brought her ^t<i in viti against the alienee of 
the Jiusband, and the alienee vouched the heir of the bus- 
band, being an itirfant, die parol should not demur. But it 
was otherwise where the widow brought her cm in viti in 
tbeprr et raw^and the tenant vouched him by whom the 
etttry was supposed, and he vouched over the- heir of th<d 
husband, being within age, and prayed the parol might 
4emur ^\\ the full age of the heir, for in this latter case the 
^ parol would demur ; because the statute is only to be 
understood of the alietiee of the baron vomshing the heir of 
tbe baron. 

If the widow died, her heir would have the same remedy 
by writ of entry sur cut in vi^i But if the woman wa^ 
tenant in tail^ and the husband aliened, or the husband and 
wife lost by default, the heir must resort to a formedon in 
' de^cendre, and could not bring a cud in vitA. if the. issue 
brought a cui in vi^ on anr alienation by the&ther, he was 
ttot to be barred by the warranty of his fadier, as 3p|[)ear9 
by the stat« of Gloc; ch. 3. {c) unless he had land to that 
amount in fee^simple to descend on him from bis father ; 
for if it was from any other ancestor, or in fee^tail, it was 
not a bar. If a husband leased land fadld in right of bis 
v?ife for term of years^and afterwards made aeonfirmatiofr 


(«) Vid. ant vol. II. 190. <Q Ibid. ISl. (c) Ibid. 15«. 
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for life^ or in fee, and died ; it was held, Uiat the widow 
could not have a cuiin viid, but must bring an assise of 
novel disseisin, and the. heir a writ of entry sur disseisin; 
for the writ was not to suppose such alienation to be made 
by confirmation, or release (a). 

A new writ of entry had lately made its appearance, 
adapted to cases where a divorce happened between the 
man^and woman after the alienation ; for then the woman, 
instead of a cui in vita, might have a writ called cut ante, 
divortium to recover the land. This agreed entirely with 
^the former; only instead- of cui in vitd, it alleged cut . 
ipsa ante divortium inter eos celebratum, He. apd the writ, 
in its nature and practice, was precisely the isame with the 
foregoing, to which it was a sort of appendage (J). - 

We find another new, writ of entry of the following 
tenor: Precipe A. quhdjust'h, i/ic, reddat B. unum messua^ 
giuniy fife qtiod idem B. ei dimisit causa matrimonii 
INTEB EOS YMMiuOCMTi, qui earn duxissedebuit in uxor em, 
et nondum duxit^ ut dicit^ He. This was from tlie words 
of it called a writ of entry catisi matrimonii pralocuti. It 
was no uncommon practice, and seems to have originated 
from gifts in maritagium (c), for a woman to give lands or 
tenements, or a rent to a man, on condition that lie should 
marry her within a given period. 'If after this the man 
would not marry her within the time, or if he disabled 
himself by marrying another, or entering into reJigion, or- 
by being ordained presbyter, the woman or her heirs might 
recover tfte land by this writ ; and might follow it by a 
writ in "the per^ per et cui, or the post^ into whatsoever 
hands it went. This condition to marry was to be by 
deed indented, or the writ could not be supported (d). ^ 

in the time of Bracton there^ were two writs of intru- 
sion : one was porie per vadium^ Kc. which way to be 


(«) O. N. B. 131. b. (l) O. N. B. 134. (c) VuK ant. vol. 1. 996* 

. (rf) 0. 15^.3.155. ' 
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brought recently after the intrusion {a); the other was a writ , 
of entry, and was the remedy when the claimant had cho- 
sen to lay by for a sp^ce of titne (J). The former of these 
seems now to have gone out of use, and the latter alone 
continued, which was in this form : Pnecipe A. quodjusti^ 
Xc. reddat B, unum messuagiuniyXc. quod clamat esse jus et 
harediiatem suaniy eiin quod idem A.non habet ingressum 
nisi PER iNTBUSioNEM, quaYii in illud fecit post mortem C. 
quafuit uxor G. qua Ulud tenuit in dotem de donopradicti 
G, quondam viri sui, patris pradicti jB. cujits hares ipse 
estf ut dicit^ Sfr, Where a tenant for term of life in 
dower, or tenant by the courtesy, died seised of lands or 
tenements, and a stranger entered, the person in reversion 
might have this writ against the abator, or whoever entered 
after the decease. If an intrusion was made tempore vaca- 
tionis, the successor might have this writ against an abator 
into any lands or tenements belonging to his church ; and 
this was by the stat. Marlb. ch. 2S (c). 

We find a writ called a writ pi entry ad com- Entry ad cou^ 

munem. legem, which was iq this form : Praecipe '^«*"* ^«»- 

A. quhdjustey Xc. reddat B. unum messuagium, Xc. quod 

clamat esse jus et hareditatem suam, et in quod A. non habtt 

ingressum nisi per G. qua fait uxor /?. qua Ulu4 €i dinusit^ 

et quod ilia in dotem tenuit de dono pradicti Z), quondam viri 

suiy patris pradicti B, cujus hares ipse est, ut dicit, 8Cr; 

Where a tenant for term of life, by the courtesy, or in 

dower, aliened in fee and died, the reversioner might have 

this writ to recover the land, into whatsoever hands it 

passed ; and this was by stat. West. 2, ch, 3 (d). In the 

ca^e of a tenant for life losing by default and dying, the 

reversioner might, at his option, have a writ of entry ad 

terminum qui prater iit, or a writ of entry ad communem 

legem; but a tenant by the courtesy, or in dower, could not 


(a) Vid. ant. yoI. I. 3«0. (6) ^id. ant toI. I. 396. (c) Vld, 

ant foC U. 73. O. N. B. 135. b. (J) ViA ant. vol. II. 190, 191. 
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properly be called a termor; so that the former writ of a4 
terminum quiprieterut could not lie against Mew, but only 
the ^rit of adcommunem legem} a« provided by the above 
statute. Furtlier, should a tenant by the courtesy alien, or 
lo$e by <iefault, and die, the person in reversion might have 
recoyery by assise of mortauncestor, aelj or cosinage, and 
the like writs, notwithstanding the seisin of the tenant by 
the courtesy, as appears by the stat. Gloc. c. 3. (a) or he 
might have this writ of eiUry ad commutiem legem (i). 

The writ of entry in cisu proviso was given by the stafe. 
Gloc. ch, 7 (c). The form was as follows : Pracipe A. 
yuodjmihj Kc. reddat B. unum messtcagiutny 8(c. qtwd dar 
mat esse jus et hareditatem suar^, in quod idem A. non ha^ 
let ingressum nisi per C. qu^efuit uxoi; D. qiue illud eidimi- 
sit, qua illud tenuit in dotem de dono pradicti D. qtwidam 
piri suij patris pr^dicti B, cujus hares ipse est^ et quod posf 
dimissionem per ipsam C. prafato^A. contra formamsiatuii 
Glocestriade communi consilio regniAngUa^ inde p^ovisi 
PACTAM infadoadprafatum JB. revertidebeatperformam 
ejusdem sfcituti, ut dicit, Sfc. Where a tenant in dower 
aliened in fee, or for term of another's life, the reversioner, 
by the statute of Glocester, might brir^g this writ against 
the person in possession. It was always to be brought ii) 
the life of the tepant in dower (d). 
Entry in cwsp- The writ of entry in cpnsimili cas& was of kin 

mill catiL ^q ^.j^g former, and owed its origin to the stat. 
Westm. 2. c". 29. (e) which peripihed writs to be made in 
eQnsimili casH. Accordingly , as the former was a remedy 
yrhere a tenant in dower aliened, this was a»reniedy for the 
reversioner, whei;e a tenant for term of life, or by the co)|r-> 
tes}% aliened in fee. This, like the former, must be broMght 
during the life of the tenant by the coi|rtesy, or for life. 
The form w»s thi$: Pracipe Ay quhdjusi}^ kc. reddai B. 


(4?) Vi«L,ant, vol il. l|6i Q) O. V« H. 136. (c) Vid. ant vol. 11. 14T. 
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mmm messfi^giymf Kc. quod clamat esse jus ei h^redUdtem 
9Ufim, a in qwdid^m A. non ftabei ingressum nisiper Cf qui 
iliud tenuit per legem jlnglia post ntorieni D, quondam 
uxoris m^y matris prtedkti B. a^us heres ipse est^ et iquod 
post dinussumem per ipsum C. pr^ato A. inde factum in 
fmdo adpr^fatum B, reverti d^beat per formam statuti in 
consimili cas6 provisi, Kc (a). 

Thus far of >¥rUs of entry i the faabionable remedies in 
those di^yBl in mo»t cases of oaster of freehold* To these 
may be subjoii^dy as nei^rly allied both to the writ bf entry 
and writ of right, a writ in use for recovery of a freehold, 
cs^lied f^'id ei d^OfVceat, which was given by slat. Westm. 
9, c. 2. (J)) jto ten9*ots in tail, in frank-*aiarriage, dower, 
courtesy, or for term of Ufe, when tbey had lost by default* 
This writ came in lieu, and may be coi^sidered in the na«> 
ture of a writ of right. It could be brought only by the 
very pprsw who lost the land (c). 

The grand remedies for persons claiming WrStsoffoi^ 
uad^ entails, \vere^the writs oiformfidon in, nie^on, 
dfisandre^ remainder and reverter. The forms of these 
Writ^ baye been 'already ^hewn((;^); and nothing remains to 
add^ but soAie i^w observations on their distinct natures, 
as laid dpwn by the lawyers of this reign. 

Ip all pases of a gift pf lands, tenements, or a rent in 
frank-mv^rri^ge,, or tp a vaao and woman and the heirs of 
their bodies engendered, or to a man and the heirs of his 
^ody ; if, after the d.es^tb of such- man or woman, leaving 
issue, wa strange abated ; or if an alienation was made, 
with fine, or without ; or if there was a disseisin, or re* 
oov^ry by default, after, default; then after the death of 
the dpuee, the i^sue ifrighl have his writ of formedon in 
dacendre to recover the land* 

The mw c^uM reQoreton tbe.posiflssion of bis ancesitor 

(«) 0. N. B. 137. b. (b) Vid. ant. vol. H. 193. (c) 0. N. B. 140. bT 
{ft) Vid, ant. Tol. If. l^. 3S0, 381. 
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by ho writ but this. But of his own possession he might, if 
ouSted, have an assise of novel disseisin , or writ of entry, as 
the case might be ; so that this was now considered as a 
writ (a) of right for the heir in tail. It was now taken for 
settled law, as has been before observed (b), that in this writ 
it was a good bar to plead the feoffment of the ancestor 
with warranty, with an averment that the issue bad assets 
by descent in fee-simple. If a tenant in tail in possession 
entered into religion, his is^ue might have this writ, alleg- 
iflgy quid pater suus habitum religionis assumpsit, Kc. But 
if the father made a feoffment before he took the habit of 
religion, the issue could not have this writ till his father 
was dead. In this writ, the taking of the4>rofits was to be 
laid only in the person of the first donee, and the demand* 
ant was to make himself heir in tail to the person last seised. 
In this writ, and that %n reverter, the demandant need not 
shew a deed ; but in that in remainder^ he must shew a 
deed (c). 

The writ of fonnedon in remainder lay for the remainder- 
man, whether the remainder was in fee, in tail, or only 
for life, against any one who entered after the death of the 
person seised of the preceding estate, if be was seised only 
for life, or if he was seised in fee-tail, and died without 
issue. If the tenant in tail in remainder was once seised 
and died, his issoe could have no writ but zformedon in 
descendre; but if be had never been seised, he could have 
no writ but 3,/ormedon in re^nainder. This writ, as was 
before said, could not be maintained without a specialty to 
prove the limitation in remainder. If there was a tenant 
for life, with remainder over, and the tenant for life ;vas 
impleaded, and vouched the lessor, and recovered in va- 
lue ; the remainder-man, after the death of the tenant for 
life, might demand such land recovered in value in a^r->- 

(«) Vid. ant vol. 11. Sfll. (^ Vi^. ant, U . (c) Q. N. B. 143. 
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medon in remainder, the same as he might the original 
lands ; because the tenant for life recovered by virtue of 
the same entail on which the remainder was limited. But it 
was otherwise of a reversion that was granted over, because 
vthe recovery was founded on another deed than that by 
which the reversion was granted ; and therefore such re- 
covery in value. would ga to the lessor: yet if the tenant 
fw life bad vouched the grantee of the reversion, and he 
bad vouched over the lessor, the recompencc would go to- 
tBe grantee, and not to the lessor. If a tenant in tail with 
remainder over aliened with warranty, and died without 
issue, so as that the remainder -man was his heir, this war« 
ranty would be a bar without assets ; because it was out of 
the provision of the statute, and at-comnrwn law every^ 
warranty was a bar. The remainder^man, in like manner, 
might be barred by the deed of an ancestor who was no 
party to the entail. 

Notwithstanding the demandant could not require an 
answi^r of the tenant, unless he had a deed, yet the tenant 
could take no issue on the remainder, but^he was to answer 
to the gift. Where this writ was brought after the death of 
tenant for life, for a fee-simple, or fee-tail, the demandant 
was to allege esplees in the person of the donor, as in case 
of a fee-simple, and in the person of th/s tenant for life, as 
in a freehold. But if he claimed as tenant for life, he was 
to lay esplees only in the person who made the deed (a). 

The writ of formedon in reverter lay for the reversioner, 
or his heir, after the death of a tenant in tail, and never 
after the death of a tenant for life, or any other term. In 
this ^rit, the esplees were to be laid both in the person of 
the donor and donee (()• 

The writ of dower unde nihil habet, the writ of right of 
dower, and admeasurement of dower, seem to be in. their 

(a) O. N. B. 147. b. (&) Ibid. 149. b. 
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forooi process, and learning, the same as has been already 
shewn (a). - The writ of right of dower was to be directed 
to the heir, or^ if be was in ward, to bis guardian ; but if the 
heir had no court, then to the chief lord ; and it was re-^ 
moveable the same as a Writ of right patent, as will be more 
fully shewn hereafter. The writ of right of advowson 
and the assise of dart^ein presentmefitwerc much in the same 
condition as in Bracton's time (A). But, the old writ of 
quart non pemditit was now called qtmre impedit; and the 
quare impedti, as it was used in Brac{on's time, together 
with the appellation of qicare'non pennittitj as a distioct 
writ,had long become obsolete (c). The other auxiliary writs 
in theseclericalremedies^asused in thetime of Bracton, wea» 
still in force {d). A writ had been framed since his tim^ 
called quare incumbravit ; and \Ay against the bishop for 
filling the church, while a suit was depending for the preg 
sentation. This writ was formed upon the model of the 
prohibitory writ mentioned by Bracton under the name of 
ne incumbraret^ The process in this new writ was sum" 
monsy attachment, and distress (e). Another auxiliary writ 
bad been contrived, and called, de vi latca retnovcndd : this 
was recurred to, when a suit was depending between two 
persons for a church, and one of them came >ytth force, as 
was sometimes done, and took possession.. This writ di« 
rected the sheriff to remove such force, and, if he was re-« 
sisted, to take the posse comUaiiSf^nd attach tbeoffendcrs^ 
Sio as to have their bodies coram nobis to answer for their 
oflfencew This wrifwas never granted jvithout a certificate^ 
from the bishop, testifying such resistance ffj. 

The writ of Juris uirum, which had been gradually 
opened by several statutes, was still further enlarged by the 
construction of those statutes^ The statute 14kh of this 


(a) Via. ant. vol. I. 378. S83, 384. (b) Vid. ant. vel. I. S84. 354. (c) Vid. 
•nt. vol. I. 355, aiMl vol. JSL m. (d) Vid. tnU tol, I. 55!;. {e) O. N. B. 33. 
r/;O.N.B.37. 
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king, sti I.ch* ll.{a) which allowed this writ,amongst other 
persons, to guardians or wardens of chapels^ ^as held ta 
extend to wardens ot hospitals ; such a variation being jus- 
tified (it was said) by the statute of Wefttminster (4), as being 
in constmili cas6. Those who had a ponvent, or foundation 
with a commonweal, could not maintain this writ, but such> 
persons were obliged to resort to the writ of entry sine as*- 
senm capituli, S(c (c). The process in this writ was sum- 
mons, and resuoimons, as in a writ of mortauncestor. 

We now come to consider the nature of writs ^^itaof right* 
of right, as explained in the writings of this pe- 
riod. A writ ot right was said to be either patent or close. A 
writ of right c&^e was directed to the sheriff; a writ of right 
paient was directed to the lord of whom the land in question 
was holden ; commanding him to do right and-justice be- 
tween the parties. TMs writ might be removed out 6f the 
lord*s court into, the county by tolt^ and out of the county ta 
the common bench by pone^ if the demandant so pleased ; 
for wWch reason the writ contained the clause of et nisi , 
ficcrisf vicec&mes^ 8sc. faciat^ iCc; for the writ being 
a41 along in the custody of the demandant,- he might re- 
move the plea without stating the cause in the pone \ though^ 
if the pone was at the suit of the tenant, it must contain 
the cause of removal. The plea might also be removed 
per solium out of the lord's court ta the common pleas, by 
reeordari with cause, at the suit of the tenant (rf). How far 
this corresponds with the accounttefore given of writs of 
right in the lord's court in the time o( Glanoille and 
JSrocfon^may be seen on comparing them (e). The word* 
ing of the writ now in use agreed exactly with that in 
Glmwille. . 

We find a writ of right, intitled, 2uid dominus re- 
msit^ curiam suam domino regi, which has not been before 
• ' 

(•) Vid. ant. vol. 11. 436. (h) Vvf. ch. 24. Vid. ant. toU 11. iOd.- 

(«) 0. N. B. 39. b, (d) 0. N. B. 2.^ , («) Vid^ant. vol. I. 173. 399, &c. 402, 
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mentioned by that name, though it was the kind of writ 
which might have been relsorted to in danyille's time, when 
a caurt was proved de recto defecisse (a)- This writ of rights 
quia dominus rcmisit curiam j lay where landa or tenements, 
hoiden of some inferior lord, were demanded in a writ of 
right, and the lord held no court : in such case he, at the 
request of either, of the parties to the writ, would transmit 
the writ to the king's court, remising his court, for that 
time, to the king's court (6), with a saving of his ^eignory on 
any future occasion ; upon which there issued this writ^ 
Suia dominus^ 8fc. returnable before the justices of th& 
' common pleas: this writ was always close. This writ 
agreed with the common form of a writ of right, only 
there was added after teste meipso, S^c. a clause signifying 
the reason of issuing the writ, guia capitalis dominus fatdi 
alius inde remisit nobis curiam suam^ t(c. The process in 
this was summons, grand cape and petit cape^ the same as 
in other writs of right (c). 

There was a writ of right in London, directed to' the 
mayor and sheriff of the city, which was patent^ and not 
close; for though the cause of the distinction was, that the 
latter writs were directed to the sheriff, and the former not, 
yet this, being directed to the mayor as well as the sheriff, 
lyas patents This writ also did not contain the clause nisi 
feceritis, vicecomes faciat, S^c, and therefore Jt could not 
be removed like the others. It was, however, removable in 
^ome particular cases. Thus, where a foreigner happened 
tp be vouched, the mayor and sheriffs were to adjourn to a 
certain day before the justices of the bench, and send the 
rpcord, which, when the warranty was determined, was 
to be returned by a judicial writ, commanding the mayor 

(«) Vid, %nt. ¥oI. I. 171, 172. 
{h) Where a locd adjourned a difficult matter into the superior court, it was 
termed by QUuiTilW» mnam suam ponore in cuiiam domini regis, Vid. «nt» 
vol. I. 153. 

(c) O. N. B. n. 
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and sheriffs to proceed, the jastices having no farther au* 
thority {a). This course corresponded with that which 
was directed in the like case of foreign voucher in Brae- 
ton's time (6). 

The writ of right de rationabili parte is only hinted at 
by Bracton (c), and not mentioned by Glanville. This writ 
lay between privies in blood, as between brothers and 
»sters, between nephews and nieces, and never between 
strangers. It lay even though the ancestor had made a 
lease for the life of the lessee, and so died not seised of the 
freehold, leaving coheirs; in which case, should. any of 
the coheirs intrude after the* death of the lessee, the others 
might have this writ. This writ did not lie between rela- 
tions past the third degree ; it lay between brothers and 
sisters, where one claimed by charter, and the others by 
descent ; for it was principally contrived for trying the pri- 
vity of blood. It was a writ of right patent, directed to 
the lord of whom the land was holden, with process of 
summons, and grand and petit cape ; but it did not admit 
the duel, or grand assise. • The words of this writ were. 
Plenum rectum teneas^ S^c. de una niessuagioj Ise. qtLod 
damat esse ration abilem partem siiam, quit turn 
contingit de libera tenemento^ quod fuit N. patris sui^ 4^. 
quod ei deforceaty S^c(d). / 

The writ of right secundum, consuetudinem manerii, was 
a writ close. This was confined to the court of ancient 
demesne. We are told, that every writ sued upon the 
custom of a manor was called a writ of right close (0), which 
seems an exception to the above distinction between writs 
patent and close. In the form of it, it agreed exactly with 
the writ of right patent, having the additional words above- 
mentioned, PnecipwiuSy 8^c. quid sine dilatime, et secun* 
dum consuetudinem manerii nostril S^c. plenum rectum^ i^c. 

(•) O. N. B. 4. {h) Vid. ant. vol. I. 401. <c) Vid. aiiN vol. 1. 425. 

(<i)O.N.B. 10. («) Vfd. smt. Tol. I. 383. 


48 EDWARD Illr CttAP- XV. 

but this writ could not be removed by the demandant into 
the county, and common pleas; like the other. . Yet, if he 
complained that rfght was not done, he might have a writ 
out of the chancery to the sheriff, commanding him to go in 
person with four knights of the county, to see that right be 
done (fl). The writ of right of praecipe in capite^ which 
was for the king's oWn tenants, was a writ close, and 
agreed in its practice with the proceedings so fully related 
before (J). 

other real Besides the above, there were several others 
wriu. which were considered as writs of right, merely 
because they were taken by reason of a seignory. lA some 
of these the grand assise and duel lay ; in some they did not, 
but the issue was to be tried by a common jury j accord- 
ing as the demandant counted of his own seisin, or of that 
of an ancestor. 

These we * shall now enumerate, as they occur among 
several other writs for the recovery of land and other he- 
ritable rights, without attempting to arrange them in any 
particular order. 

The writ de rationabilibus divisU, nfientioned by Glan- 
ville {c)y for settling bpundaries wais still in use : the pro- 
cess in it w4s summons, grand and petit cape (d). There 
was another writ that was applicable to the same occasion, - 
and existed in Bracton's time(e), called de perambulatidne 
facienddf in which there was no process; but the sheriff' 
was to go to the place where the incroachment had bieen 
made ; and there, in the presence of the parties and chief 
men dwelling in the neighbourhood, be was to make per* 
ambulation, and mark the boundaries of seignories, as 
they had been in former times. This was an amicable, 
proceeding, and the writ was always obtained by agree- 

(«) O. N. B. 1 1. {b) O. N. B. \% hi Vid. ant. vol. L 399. 1 14. (e) VW. 
ant. vol. L 174. (<i} O. N» B. §5. b. (e) Vid. ant. voK I. 
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ment of the parties; which agreement was to be entered 
into in the chancery, and tberiB inrolled, before the writ 
wonld be granted (a) ^ 

There was a writ contrived for persons living in towns 
where by custom lands were devisable: this was the writ 
ex gravi qtiireld, of which there is no mention before this 
reign. If such lands were devised, and the heir or any 
other entered thereon, the devisee or his heir might have 
this writ against the intrudor^ who was summoned before 
the mayor, or other principal ofl^cer of the .town, to shew 
cause, at a certain day, wherefore execution should not be 
done pursuant to the will ; and if no cause was shewn, the 
devisee was put ipto possession (6). The writ of nuper obiit 
is only glanced at by Bracton (c), without any discourse 
.upoQ it. This was nearly allied to the writ de rationabili 
parte; it lay between privies in blood, as that did, and the 
wordjng of both is the same: the difference between them 
consisted in this ; that the writ de rationabili parte was a 
writ' of rights and lay fhough the ancestor did not die 
seised ;. th&^present was a possessory remedy, and could not 
be supported unless the ancestor had died seised of the land 
in question. A nuper obiit was to be brought by all those 
that were deforced, and not by one only: though some 
might not chu^e to sue, yet all were to be named ; and he 
who sued might have a summoneas ad sequendum simuL If 
they did not comply after this, the person suing might have 
judgment and execution for his pwn portion singly. The 
process in this writ was summons, grand and petit cape. 
As the writs o{ mortauncestor ^ ael and cosinage, were always 
to be brought against strangers, they differed in that re-, 
spect from these two family writs (if they may be so called); 
for a nuper obiit ^xid de rationabili parte sAv^ys lay between 
privies in blood. 

W O. N. B. 83. . (*) O. N. ». 27. (c) Vid. «nt. rol. I. 435. 
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The writs of cemmi perbieimiumf and of cessavit ptr 
Uennium de fagdijirmAj given by statute in the reign of 
Edward L(a) were still in use. The former of these was 
the more general and more common. There now appeared 
another writ of tijis kind, called €es9avit de caniarid per 
Henntum. This was, when lands were giveii to a ehorcb-, 
tor sdme religious service; as to pray for the dooot^ft 
soul, to give aims, to perform divine service, or the lik^ 
If this was intermitted for two years, and there was ne 
distress on the ground, the donor-s heir might have this 
writ against the terre-'tenant. This, like tlie two former 
writs, made general mention of the statute ; quof adpif^g^ 
foium B. reverti debet per formofni statutide commumeoW' 
eilw regni provisi; and like the writs of entry be&re-met»- 
tioned, they might be in the per^.per ei cui, and./K79/{^). 
Similar to the last of these writs, but grounded upon <anr 
other statute (r), was th&t coMrafornta c&llaticmis; whieb 
was, where an alienation was made by an abbot, or other 
religious person, of lands left in pure alms, for.divitie pur- 
poses: this writ lay against the sovereign of the religtoua 
liociety, and not. against the tenant of the land. 

Tlie remedies for the recovery of . common deserye a 
particular attention. The prindpai of these was the Stidtf 
pernrittat. The form of this writ y^asj Pneeipey. Sfe. 
qubd ^justiy Kc, permittat B. habere commumam pa^fum 
in N. de qua C. pater pnedicti B. cuju^hitres ipse est ^/uit 
seisitus ut defcedo ttmquam pertinente adlibemvi tenement 
iuni suufn in eidem villd die quo obtit^ at dieit^ Kf*. : This 
was the remedy whfere a mari was dissei^ied of common 'Of 
jpastore, and the disseisor aliened and died, or died and his 
heir entered ;. and it lay either for the disseisee or hislidf. 
If neither of thbse events had happened, the remedy was 
by assise of common. . 

^0 Vid, ant, toLtl. 145. {h) 0.^,j|. 140; (c) Vid; ant. wt-It, |56 
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It may be retnarked here, that there ivaa in the time of 
GianviUe and BractoD (a) a writ, qubipermUiat habere mii- 
9nabUe estoverium^ either in basco, or in turbarii ; biit in the 
place of that writ, the resort after stat. Westm. %. ch« €5. 
was to the assise of novel disseisin (fr). That act ordains, that 
if any one was disseised of his turbary, piscary, or the like, 
appertaining to a freehold , he should have an assise of novel 
Ijisseisin. The writ of quod permittat bad been extended 
by stat. Westm. 2. ch.^4. (c) which enacted, that where a 
parson was disseised of common of pasture, he dionld dur* 
ibg the Kf&of the disseisor have an assise, and his successor 
should have a quidpermittat, either against the disseisor, or 
his heir. Where several persons had common by specisil 
deed, or covenant, and the lord built a mill, or otherwise 
injured the coitimon, the commoners could not have an 
assise, but Could only proceed on their covenant, or spe- 
cialty, as appears by stat* West. 2. ch. 46 {([)» 

The writ of qtiod pennittat might be in the debet and 
solei, or ift the ckbet without the selet, according to the na- 
ture of the demandant's clai;n. Thus, if the disseisor died 
and bis heft entered, the writ shcfuld mention the disseisin-: 
if, after the death of the disseisor and his heir, a stranger 
entered^ the writ would make mention of the debet et solei, 
to try the right. If the demand was in right of the de<- 
mandant's ancestor^ who' was seised in fee the day he died, 
the writ was not to make mention of the disseisin of the. 
ancestor, but was in the nature of a mortauncestor ; if the 
ancestor was disseised, then the writ was to mention bis 
disseisin. When the writ was in the debet, without the 
solet, the demandant was invariably to count of the seisin 
of his ancestor, and in this the battel and great assise would 
lie. This writ, like that of trespass, had the process of at- 
tachment and distress, and not grand and petit cape. 

(«) Vid. ant. voT..!. 343, 344. (i) Vid. ant. vol, U. 204. («) Vi4. 

ant. ▼ol. n. 20«. (d) Vid. ant. vol II. 309. 
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« If a person having a freehold was ousted of his common 
of pasture by bis lord, or if the lord approved contrary to 
the Stat. Mert, cb. 4. and stat. Westm. 2. ch. 46* so .tha^ 
the tenant bad not sufficient pasture, be might have an assise 
of novel disseisin ; and if the pasture was surcharged by a 
freeboldejy bis jremedy was by writ of admeasujremept of 
pa^j^ure. But if the f;enan|: surcharged the pasture, the 
lord's remedy was not by admeasurement, but by assise of 
freehold. He bad po other remedy, and some doubted 
pven of this remedy. A writ of guhd.pemuttat, in-the na- 
ture of a mortauncestory could never be pleaded in the 
county : that ad cerium numerum averiorum might be plead- 
ed either in the bench, in the county, or ip the iter (a). 

Wher^ a person had common of pasture time out of 
mind in the several land of another, the person who had the 
several land might bring a writ of quo Jure {b) (a writ men- 
tioned by Bracton as applicable to this purpose), and force 
the commoner to shew by what title he claimed his com- 
mon. It was in this form : Si ji, fecerit te securum, 4!rf« 
tunc summone^ S^c. B. qtthd sit^ Kc. ostensifrtLS quo jur^ 
exigU communiam pastura in terra ipsius A, S^c, sicut idem, 
B- nullam habei communiam in terrd ipsius A. nee idem B^. 
iervitia ei fecit ^ guare conimuniam in terrd A. habere dei^(, 
ut difitj §!c. A lord who meant to question his tenant's 
claim of common could not oust him at once, because he 
would, then be liable to an assise of novel disseisin j bis re- 
medy therefore was by this ^vrit, which was given in order 
to try the right. The process was summons, attachment, 
and distress ; and if the party had pleaded and theu made 
default, 'there issued th^e grand distress, and not a petit 
,C(fpe(c), . This writ \vq,s to be determined by the battel, or 
great assise, ^s other writs of. right (J), 

The writ of admeasurement of pasture might be brought 
by a commoner who had common appendant to his free- 

(«) O. N. ?. 68. (i) Tid. ant. vol. I. 343. (c) Vi<i(. sut. Weitip. 2. 
cb: 46. Vid. aut. vol. II. 203, (d>P. N. B. 70. b. 
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hold, and complained that another commoner had sur- 
charged the common : the consequence of this writ was, 
that as all the commoners we rd admeasured, thfe process wata 
that which had been ordained by stat. Westm. 2. fih. 7 (a).' 
summons, attachment, and distress peremptory, with pro^ 
clamation made in two counties ; and if the party did not 
appear to the proclamation,' the admeasurement was made 
by defauft (ft). 

When admeasurement had been made under a writ di- 
rected to the sheriff, as just mentioned, and the personr 
5vho surcharged^was lagain guilty of surcharge, then the 
party grieved might have a writ called de secundA iuperotie- 
ratione pasturte. This writ was sometimes Original, and 
sometimes judicial. The practice on this writ seemed to' 
rest wholly on the stat, Westm. 2. ch. 8 (c). 

After the regulations that had been made in the time 
of Edward L about waste, £he remedies in siich cases stood 
thus : There was a writ of waste, grounded ofn Westm. f •' 
c. 14 (</). This writ was for the reversioner against tenants 
for Kfe, in dower,'by the courtesy, guardians in chivalry, 
or tenants for years (e) : it had the process of 'summons,' 
attachment, and distress, and on default, the procedding 
Arected by that act {f)i Next to this was the writ of w- 
treptrfientj givien by the statute of Glocester, ch. 13. (^) 
which was a sort 6f prohibition to stop waste, while SLpne- 
dpe quid reddat^ ^c. was depefMIng iot the laitds. This 
Writ, in terra-time, '\vas judicial, issuing out of the foil of 
the principal cause ; if it wits not term-time, it issued out 
of chancery. The process was attachment and xlistress ; 
and,;for default of distress, pro6ess of outlawry (A). 

The writ in use' for recovery of services, where thife per- 
son or his anfcestor h^ not been seised withiiu' the Hniitatioh 


. («) Vid. ant. vol. II. 197. (i) 0. N. B; 71. b. (c) Vid. ant. vol. 11. 

198. O. N. B..72, b. f^) Vid. ant. vol. TI. tSO. , (c) Vid. ant. vol. II. 
148. ( /) O. N. B. 41 . (g) Vid. aot. vol. IL 153.' (A) O. N.'B. \€. 
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of an assise, was that de consuetudinibUs et teroitusj being 
a writ of right, in which might be had the ckid and the 
great assise (a). Where a^iers^n was distrained for more ser- 
vices than he was bound to by his original infeofFment, he 
might have the writ contra forniamfeqffamentt, given by 
the, Stat, of Marlb. cb. 9{b). The other writ in cases of 
services was the writ of mesne^ with the proceedings so 
fully stated in the reign of Edward I (c)% Next follow the 
quid juris clamaty the per qtta servitiaj and quern reddiium 
reddit: each of th'ese writs was to obtain an attornment of 
the tenant (d), after a grant of the reversion by fine* 
These were judicial, and issued out of the record of the 
fine. The process was summons and distringas. Thc^ 
writ of right sur disclaimer was known in Bracton's time, 
but not by that or any particular name to disttngoish it from 
others (e). This writ lay, when the lord had avowed, and 
the tenant disclaimed to bold of him ; upon wbich, there 
being an end of the suit in replevin, the lord was driven to 
this .writ, andj if he made out bis title, recovered the 
land. This was where the suit had been in the commoni- 
pleas; for if it was in the county, or court baron, where 
the proceeding was not of record, the lord would be in 
mercy , as in Bracton's time (f). There were other action^^ 
besides replevin, for recovery of services, where the tenant 
might disclaim : one of which was a cessamt: in all such 
actions the lord must resort to this special wj^t of right. » 
The old writs of ward were, still the uso^l remedies in 
such cases ; namely, the writ de commumrn^odid, ravish^ 
meni of ward, and efectmeni of ward. All these have been 
sufficiently discoursed of alrea^ly (^). But there now app^r« 
jpd a new writ, called entrusim,de. garde, which lay where 
the infant withip age entered into the lands, and held the 


t*) O. N. B. 86, (I) VW. «nt. vol U. 65. (c) Vid. aniu vol, 11. 1^8. 
(rf) O. N.3, 168. n«w (f) Vid. ant. vol, II. 47. (/) O. N. B. l^. 

(«} Vid. aot.Tol. 11.908. 


lord out (a). The vfxiufort^ value of a fnarrUge,s ^nAfyv 
JofJ'eUur^, qfvUirriagfi, made up the remainder of the reme- 
dies coQUriyed for gu^rdi^ns. . T^QW[\iL. of escheat wais still 
the remedy for lords claiming under that title (^), 

Ot^ier writs in, ue^e, but less frequently resorted to than 
the former, were these : First, the vrv'ii oi movstraoHtrui^i 
tirhich was foir. tenants iaancient demesne, when they were 
distrained fpr other services and customs than they perform- 
ed in the. time of William, thei^onqueror {c\ Th^. writ of 
n^ inj^ici t^i^e^y which was for common teoants when they 
Vei!e. distrained by their lords to do more secviees and CU4* 
tofrts thau they were wont to do. We find this writ in the 
time of Glatiyille id) : it was considered as a writ of right pa^ 
tent 9ind. ^uce&trfil, and might be determined by th^ battel 
or grand assise: the process in this and \\iem(ms^rai)€TUiU 
uras on^ prohibition, oneatUchment, and.tB^n adistre«3t'(tf)« 
We fiivl also.the writ ^seittaodtnolendinum (f)f the writ^ 
amiributione /aciendd (sy^ ■ and that d^ partitime/acmidt, 
fqr.p^rfiemeTs who.d^imed land (A); that de w4rranjtU 
eharUf (i\ apd.the writ of dism £lausit exiremumi whidxhad 
no process, but was a ^rit of ofBc^ (Jc)*, When a person had 
been found heir to the deceased by the last ^f these writs^ 
^e might, whenhOkCame of ageyihaice the writisE^ atate pro- 
bfiiiddta prove. that bet : thh, like.lhe former, being a.writ 
o£ ojffice, hail no proems </X T^^P ^^i^ ^^ 9^ mmm waa for 
St person who. had a grant to take esftoverd every year out 
of^aootherfs wood ; it .was considered as in the nature of a 
writ of mate;;, and fl^^oins to have come into the place of 
«Boid writ) catted quod permitUU habere ratimmbile estc^-i 
», and just alluded to^m) ; the process was attacbonent 


(«) O. N. B. 100. (b) Vid. ant. vol. I. 395. (c) O, N. B. 16. b/ 

id) Vid. ant. vol. I. 174. (e) O. N. B. 14. b. f/J Ibid. 67. (g) Ibid. U4. 

Ik) Ibid. 157. b, yid. ant. vol. I. 312. (i) Ibid. 161. b. Vid. ant. vol. 1/ 
4d0. ' {ky U>id. 16'?. b. (0 l^*^- ^^^* ^- (») ^»^- »**'• ^®^- ^» 
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and distress (a). The writ of ad qtiod damntan^ of which 
so much was said in the time of Edward I. (&) was still in 
use; as were likewise the writ of quo warranto (c) ; the writ 
de idemptitaienominis {d)j which has been mentioned before 
in tliis reign {e) ; that de libertate probandij and that de na^ 
tivohabendo(f). 

Among .others was the old writ demoderaii misericordtd 
for a person who had been amerced in a county court, or 
court baron, with great rigour, without due regard to the 
degree of the offence (g). The writ of deciestantltm waft* 
given by stat. 34 Ed. III. c. 8.(A) and lay, where a jury had 
taken money of one of the parries for their verdict-? they 
were by this writ to pay ten times as much as' they had re-' 
ceived ; and if they had nothing to pay, they were to bd 
imprisoned for a year. This writ lay also against embra- 
ceors and proc'urors of such inquests (i). The writs iii- 
eeclesiastical matters yrete prohibition^ indicmity and consul- 
tatvm ; and when a person was excommunicated, there lay 
a temporal process against him by writ of excommunicato 
Capiendo : when he was to be delivered, he might have the 
writ de excommunicato deliierdndo {k). The two writs of 
disceit and conspiracy were still in use(/). 

We have hitherto been speaking of original writs for 
the commencement of judicial proceedings; the following 
were the writs relating to judgments, and execution there- 
of. The writ de exectctioiH Judicii hy ^ where the sheriff 
or bailiff prolonged the execution of the judgment in fa^ 
vour of the tenant. The writ de falso judicio was, where 
false judgment was given in the county, hundred, or court 
baron. This writ was to bring the record before the jus-- 
tices in bank, or in eyre, v/hich corresponds^with the* very 


(a) O. N. B. 159. b. (i) Vid. ant. ▼ol. II. 830. (c) O. N. B. 160. 

Xd) Ibid. 166, {e) Vid. ant. Vol. II. 374. (fj O. N. B. 47. Vid. aot. 
vol. II. 445. ig) Ibid. 53. Vid> ant. wl. I. 348. (A) Vid. ant. toI.II. 
446,447. (t) O. N. B. 131. b. (^) {bid. 33. 35» 36, 37.39. (01bid.5d. 68- 
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account giveft of this writ ih Glanville's time (a). Tbe writ 
of error was for tbe similar purpose of correcting false judg* 
ments.. Where false j.udgm en t was given in the common 
pleas; this writ was returnable in the king's bench : if false' 
judgment was giv^n in- the king's bendh, such judgment 
. was to be reversed in parliament^ or by the king's great 
council upon petition (6). The writ de errore corrigenda 
was k writ of error directed to the justices before li^honl 
the judgment was passed, commanding them to correct tbe 
-error therein; and is what has been since called, error co- 
ram vobis, Xc(€). The writ of auxtiid quereliy like the 
former, w^s to take oiF the ^ect of a judgment ; but this 
was to be upon the allegation of some fact that had taken 
place since, and intitled th^ party to avoid the judgment. 
It was commonly used, where, after a statute-merchatit, a 
compromise or tdease of the debt had been made; then if 
execution was sued, this writ might be had returnable in 
the common pleas (c/). The writs of dedimus poieslatem 
for oiaking an attorney, and for levying a fine, have he&tk 
mentioned before {e). The. writ of quale Jus waa d4Bvised 
after tbestat. Westm. 2. c. 32. to enforce ttie fNravi^iona of 
that act. It was a judicial writ, which an abbot or other 
religious person, after recovery of land by default, was, 
before execution, to sue to the escheator, to enqtrir« 
whether he really had a title to the land, or it was lost by 
collusion f/J. 

Perhaps the reader will be better satisfied with this conf^ 
cise enumeration of real writs, than if they had been tf^sTted , 
fully and at length; but those which remain deserve a more 
particular attention, and will therefore be reserved for 
more 4^iberate consideration in the following chapter^ 


(n) Vid. ant. vol. I. 153. (6)0. N. B. 18, 19; 30. (c) Ibid. ^, 

(i) Ibid. 74: - (*) Ibid. Jil^lU., Vid.8at.foUll.304. (/) IbkK 

m. Vidi ant. ?ol. U. J55. 
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CHAP- XVI. 

EDWARD III. 

Action of Debt — of Detinue — of Accompt'-^of Trespass — 
Of Actions on the Case — Proceedings by Bill, i(c.—Of 
Pleading — The Secta, and Law-TVager--— Trial bj/ Proofs^ 
and other TrialsyTrial per Pais — Of the Fenue-^Of 
Process — The Crime pf Treason — Homicide — Larceny 
— Burglary — Appeals — Indictments — Of Penance-^ 
. Trial by Battel and Jury — Sanctuary and Clergy — Of 
Forfeiture — The King and Goveminent-^The Nova 
Statuta — Reports-^Old Tenures — Natura Breviunp^ 
Novie Narrationes — Miscellaneous Facts. 

JiAVING dismissed the numerous real actions that were 
now in use, we come to personal actions : th^se constitute 
k subject of inquiry that has survived the changes to 
%^bich the former have long yielded ; and a considerable 
portion of what we shall say upon them, makes a part of 
the taw of the present time. The personal actions now in 
practice were the action of debt, of detinue, annuity, 
accompt, replevin, trespass, and trespass upon the case. 
Of these we shall speak in their order, beginning with the - 
action of debt. 

Action of debt '^^^ action of del>t was the cothmon remedy 
in most contracts f6r the recovery of money ; 
and since its process had been strengthened by a statute of 
this king^ it became more efficacious and useful. The 
process now was summons, attachment, and distress ; and 
on defkult of distress, three capias\ and an exigtnH pro- 
claimed in five counties, apd then to outlawry. 
The writ of debt was the same in form, as in the reign 
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of Edward I (a). We have now an opportunity of seeing 

the forms of some declarations in this action, which are far* . 

Dished by a book of precedents collected in this reign : 

some specimens of these may not be unacceptable to the 

curious. The formal beginning of such a declaration was 

the same as the beginning of a petition to parliament^ 

Ceo vouz ^nonstre T. R. Kc. - Being of a date , pf evious to 

Stat. 36 Ed. III. these declarations are in French: a literal 

translation may serve as well for specimens, as the original. 

Ceo vouz nurnstrty Xc, This sheweth unto you, A. who is here, 

that B, who' is there, unjustly (b) detains fironi him, and will 

not render^ hvni, 10/. of money which he owes him ;imd there* 

fore unjustly, because at such a day, year and glace, the said 

B. granted himself to belfound to the'aforesaid A. in lOL 

to be paid at such a day, year, and place; at which day tkt 

said A. went to the aforesaid B. and requested him to pay him 

the aforesaid lOland he would not pay it, nor yet will, & 

tort et a ses damages of 100 shillings^, and {jT he denies it, 

ke canjbring good suit,.&c. ^ 

The declaration, or counting upon the writ of defct 

was various, according to the special nature of t^hedemanfd: 

l^e following are the substance of different declarationsr 

Upon a lending, it might be thus : Therefore utgustly, be^^ 

cause an such a day^ year, and place, the said j|. LfovT iff 

4ke said B. lb/, to be paid on such a day, at which day he 

Hd not pay it, tf;c. tJpon a selling, rfius: fVas obligaied 

Ito the said A, in 10/. for a horse, est for corn, namely, Ke* 

^rforU bag of com, S^c. or for ten quarters of com, which 

tie SOLD to Mm, to be paid on such a dcnf, at which day, Kf^ 

and then go on as before. Again; And therefore wrong- 

fully, fir that whereas the said A. was bound to one Botett 

'Fox in 20/. tbhich the said A* bailed to the aforesaid B. to 

pay io the aforesaid Robert, the said 10/. to the aforesaid 

Robert he paid not; by reason of which the said Robert Jhe 

aforesaid 1*0/* against the said A. on such a day, and year^ 

^md place, before su4;h Justices did recover; by reason of which 

(ft) Vid. aiit.vol.Jl.85T. (*) A tort. 
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the said A, hath often come to the aforesaid j5. and rc- 
quested him to r£bail the aforesaid 10/. but he has never 
been uilling so to do, nor yet willy a toht, et a da- 
jf AGESy Ac. Upon a bailment of money, thus: And there-- 
forf wrongfully J for that whereas the said A. by a writing, 
obligatory was bowtd to one Robert in lOl, which the said 

A. BAiLEi> to the aforesaid B*to pay the aforesaid Robert, 
$0 that he might be aeqiiit of the aforesaid 10/. the said J5. 
the said 10/. to the aforesaid Robert did not pay; by reason. 
^' which the said Robert the aforesaid 10/. such a day, year, 
andpidce^ before such justices against the said A. demanded i 
pendin'g which plea^ the Said A i came to the said B. and re- 
quested him to acquit him of the said 10/. and he would not 
acquit him; by reason ofzohich the said Robert the aforesaid 
10/. against the said A, for default of acquittance of the said^ 

B. did recover ; by reason of zohich the said A. requested 
that he would rebail to him the aforesaid lO/.'^f^. as above 4 
Again, on a bailment of money: And therefore wrongfully^ 

for that whereas the said A* such a day bailed to thejaid ^ 
Abbot, and one Robert a monk there^ 10/. to keep till he de- 
manded it of them; by reason ef which the said A. at such a 
day, year, and place, demanded the aforesaid 10/. and th^ 
would not pay it, S^c, -For rent on a lease: And therefore 
wrongfully, for that whereas the said A, on sufh a day, Sfc. 
LEASED to the aforesaid B. one carve df lafid in C.for the 
term often years, the term commencing such a dayfSfc. to 
pay 10/. per annum during such term; and the payment 
of the two first years amounting to 20/. is arrear ; by reason 
of zohidh the said A. has frequently come to the aforesaid 
B» and requested him to pay the aforesaid 20/. which 
he has never been tDilling to do, nor yet will^ S^c. Against 
a pledge, or coi Lateral security y, thus: And therefore 
wrongfully f for that whereas the said A' sold to one Ro* 
bert Fox ten quarters if corn for 10/ to be paid on suc^ 4 
day,8fc,for which the said B, became his pledge'; at which 
day the said Robert did not pay any thing f for which 
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reason the said^A. often came to the said B. and requested 
him that he would pay him the said 10/. yet ^ he w^uld not 
so do, S^c. Upon a conditional promise to paj: j^nd 
therefore wron^fidhf^ for that whereas the aforesaid B. 
granted to make a feoffment to the said A. of one carve of 
land, Xc, in C. on such a day, S^c. and if he did not, thai 
he was bound to the aforesaid A. in 10/. at which day he 
did not it feoff him; for which reason he requested him to 
. pay him the aforesaid 10/. yet he has not been willing, Sfc. 
.Upon the Stat. West. 2. c. II. a^inst a keeper of a pri- 
son {a) : And therefore wrongfully, for that whereas one . 
Robert Fox on such a day, S^c. tendered accompt to the said 
A. before X. Y, Z, auditors assigned by the said A» to hear 
the accompt of the said Robert, of the time that he was 
bailiff of the manor of R. i^c. or thus : recerpor of his 
money arising from ten tunnels of wine of the said A. sold by 
the satd Robert, for the profit of the said A. at Oxford, and 
remained lOl. in arrear before the aforesaid auditor s^ by 
reason of whith, by the testimony of the auditory aforesaid, 
the aforesaid Robert was committed to the prison of B. 
according to the form of the statute of our lord the king 
in this matter provided-^ and there such a day, yeav, and 
place, Sf'c. and by the aforesaid B* then keeper of the pri^ 
son efbresaid was received, and in the said prison detained 
from the aforesaid day to such a day, when the aforesaid B. 
without the assent of the said^. and without gree being made 
to the said /L let the said Robert go out of the afofesaid pri- 
son; by reason of which, according to the form of the afore- 
ioid statute, an action hath accrued to the said A. to demand 
the aforesaid 10/. of the aforfsaid B. and the said A. hath 
often come to the said B. and requestfid him to pay the afore- 
said 10/. and he was not willing so to do, Kc (b\ Thea^ may 


(a) Yid, ant. vol. II. 179. (b) Vovm I»Jarr. fol. 37. b. to 39. b. 


Bt * EDWARD 111. - eKAP.ntvi. 

be sufficient speciflsens of tbe form in irhieb narmtionv 
upon the writ (as they Were then called) were conceived; 

It next follows^ that we should take notice of such de- 
cisions as tended to reduce' this action nearer towards the 
form in which it appeared^in latter times. We have seen, 
in the last reign, that a deedr made in a place not within 
tbe process of the court could not be the subject of an a<U 
lion, as deeds made in Chester, Durham/ Ireland, and 
other places beyond sea (a). As to Chester and DufhiKm, 
th^ difficulty was probably now removed by stat. 9 Ed. tlh 
St. I.e. 4. and in otber cases they seem to have bit upon 
an expedient to avoid this objection. But places out of 
tbe realm causedthe same difficulties as heretd^e, aiid 
drove lawyers to the necessity of Resorting to expedients . 
to remove them. Thus, where an obligation was made at 
Harfieet in Normandy , the plaintiff counted upon it as 
made at Harflut in Kent} and diough it was objected 
"that there was no such place in Kent, tne objection seeias 
.not to have been attended to. This bqnd concerned a re- 
tainier of men to serve in France in the wars, it was 
i^rgued, that this being for duties to be performed out of 
the kingdom in foreign parts, it ought to be tried before 
the constable and marshal (a new jurisdiction, of which no- 
thing was beard till this reign) ; but. it was held that the 
. action would welt lie in a courtof common law. It was at 
ifae-same time held, that' where a 4emand was grounded 
oi\ an obligation, the plaintiff could not go for iess than 
the whole sum, unlesst satisfaction was confessed for the 
remainder (^)«\ 

. It was held, that an action of debt would lie for damages 
recovered in a real action ;. so that, should the. ancestor 
die before execution, the heir might have execution of the 
land, and ^the executor of the damages (t). Where mon^y 

t<i) Via. aDt.?o]. JI. S30. {I) 48 £d. III. 2. (c) 43 Ed. III. % 
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' was given ^ a man to make a profit of it for the plainti£F 
(las in one of the declarations above stated), he might, at 
his option, faaye either an action of debt, or accompt (a). 
Where a person came to a creditor and engaged to him, '; 
that, should his debtor not pay him, lie would become bis 
principal debtor, and pay him at such a time, it was held 
that an action of debt would not lie without a specialty, 
for this was no discharge of the first debtor; thbugh it 
trould liave been otherwise if the promise had b^en by 
deed {h\ If a man committed a felony, it was held, he did not 
forfeit bis debts without (Specialty, though he did those upon 
q>ecialty; for if the king brought an action for the former,, 
the defendant would be depriyed of his law.wager by the 
IMrerogativ^) which. the law would not suffer (c). Such 
di£R9reoces were made between specialties and common 
debts. Where two wieire bound severally in an obligation, 
two several prtecipes were brought, and tb^y were held 
good. Where a bond was accompanied with a' coAdition, 
the defendant might aver the payment at the day without 
a specialty; for though he could, npon a single. bond, 
compel the obliges to give an acquittance, he could jDotin 
case of a bond upon condition. Bitt a plea of payment 
^er the day, though the ac<ieptance of the obligee was 
alleged, * woi|ld not prevent the pkistiff firom recovev- 
ing(rf). 

In: debt for rent, i£ the lessor's Estate w^s determined by 
the entry of any one upon him, as of the disseisee upon 
the disseisor^ the person who infeoffed upon* condition, or 
the hkC) all this would be a good plea^ in bar of the action, 
if a man holding for years leased his whole term^ he oouid 
oot distrain, beca^use he had no reversion ; but he might 
have an action of debt for the rent(e). If a lessor entered, 


(«) 42 Ed..m. 9. (*) 44 Ed.;iH. ftU . (d) 49 Ed. HI. S. Vid. »st 
T«1.IL21. (d) 46 Ed. III. «». (e) 45 Ed..IU. 8. ^ 
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it would be a good plea to discbarge the rent accruing 
since (a). If a man leased for his o^n life». <iebt lay for hi« 
executors without a specialty: in like manner, if the lease 
was for the life of the lessee, it lay against the executors 
of the lessee, without specialty (i). A lease was made. to 
two by indenture, which one sealed, but the other did not; 
■ yet the other was held bound to pay the rent by the occupa- 
: Jion, though he was not bound to the conditions of the 
\ lease (c). It was held, an action pf debt .would lie for rent, 
notwithstanding a right of re-entry was reserved (4); but 
jf the plaintiff entered, this might be pleaded in bar of the 
action (e). Where rent was reserved in kind, the writ was 
brought in the deiinet o!)ly, and not in th^ debet; and 
though it was urged that this, being a rent, should be 
demanded as a debt, it was answered, that tt)p chan- 
cery would never make a writ in the debet y except.it was 
for moneys the .writ yvas accordingly adjudged to be 
good rf)' 

Where an action was brought against a baron and feme 
for damages recovered Against her dum sola, the writ was 
debent et detinent : when it was strongly conteaded that 
it should be only in the detinent, it was decided to be 
good. Again, where an action was brought by an abbot 
or prior on an obligation to his predecessor, it was laid in 
the debet et detinet^ though it would be different in the case 
of executors (g") : yet where one executor sold goods of the 
testator, he might have his writ alone, and as for a debt 
of bis own (A). If a. feme died, the baron was discharged 
- from all her debts, and deprived also •of all her credits 
dum sola (i). Where money was paid for instructing a child 
f in a certain trade within so many years, and the child died 


(a) 45 Ed. III. 4. (/;) 44 Ed. III. 42. (e) 38 Ed. HI. 8. (rf) 38 Ed. III. 22. 
(«) 45 Ed. ni. 4. (/) 60 Ed. lU. 16. {g) 47 Ed. 111. 33. (fc) SS Ed . 
IH. 9. (0 49 Ed. lU. 25. 
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b^forB Ibbe time, c^re^^ it ir^ b(el4» 44^ vaiHd «ot lie 
lo.reof^fr tb0 AMHi^y;; and if tb^ iMo^y h^A not beeo 
l^ill^y ^ jnstTMpfQr w^illd not bity^ baen intilked to m 
»oliQ]i<iii^ It ifM bold, timt wb«re a oiw promised to give 
JO mueb e^ney t0 /. <f..if be woald uMfi hi^ daughter to 
wtfei dkbl vpiUd Ke$ but if the vaoMj bi^i i^c^o profni»d . 
lb .mmrriftgef k wjosM not lie, 00 account of the word 
mmrriags^ it being tlym become an object of spiritual cog* 
iii9aece(4^ If an ^ir pleaded faboly, he was to be charged 
M bi9 <^:«rQ'Jaji49 wjiic^ he took by purchase^ as well a^qi 
Miat be took by. deaceot (c). 

A defendant pleaded to a^ obligation, that he had per«> 
foneied thecoeditions upon whicb it bad been madei that 
accordiagiy the plaintiff restored it to bun, ajad afterwards 
liDok it with foree and arms ;. tbis was held a good plea(d). 
.^Igain, in aootfaer acstion.depcndiog in the exchequer, the 
4HWBae was aUosned as a good plea in debt, though it was nckt 
in trespass, whereBoibing but daoiages lecorer^d could be 

It may be pvoper iiese to mention the writ dt pkgiis 
mcfuiet£mdis9 wh^ wms a comipoo remedy for a surety 
4gakist ^e pniidpal^ itebibor, ^S^r haying paid the debt 
inr wlftteh he .waabouiid* This w^rit was in noe in X31aii^ 
infle'a doksffj; and,, though word for word the sisme, it 
^thaa.lay £>r the ^creditor against the surety. The present 
AQtioci of auretyriiip was, as has justvbeen observed, tha^ 
auoh a<eDlifitaral engagement to pay, on defauk of the real 
debtor, was aot good without writing ; and therefore the 
wmXjdfplegiisacqmUtmdiU ooirid notbe laaiiitaiBed againat. 
the originat debtor sritbout writing [g). The writ of iii»- 
fiogf^ofcait was stiU in w»{b\, 

...»■■.• > ■ . ) 

* (a) 91 Sd. HI. is. ih) 99 Asi. iO. ft) 91 Ed. HR: 9. (^ 43 

Bd. nt 33. («) 43 Ed. UL 97. {J) Vid. aot. Tot. 1, 159« 

(f) «aiW.l|L U. i44W. HI* .91. , (4) Vid. J«it»iT0l. Ui fffi 
VOL. III. P 
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The aetion of detinue still preserved very strongly its 
ori^nal affinity with the former : the wording of this iriit 
was the same as in the reign of Edward I (a). Respecting 
these two writs, when they were to be in the -deiet, Jmd 
when in the detrnet, we find the following mie : In a writ 
for chattels, it was never to be alleged qiut ei debet; nor 
in a writ of debt, if brought by an ejcecotor, or by aiqr 
other against an executor, whether it was a debt or a chat-> 
lei, and in whatsoever court the writ was brought ; /or it 
Of detinue. ^^ always required to be injust^ detwet. In 

other respects,> there was a difierence betwe^ 
the practice in the cominon-pleas and before the justices 
itinerant ; for in the former it m^ht be debet ei detinet, if 
they were not chattels, nor against or for executors or ad* 
oministrators, for then it should be detinet only : in the latter, 
if for debt it was to be debet only, and for chattels detmet (&), 
DeiiMt '^^'^ following are some specimens of declara^ 

tions upon a writ in the detinet. First, upon a 
bailment: Qeo vous numstre, Kc. This shewethyou A. th^ 
B.wrongftUbf nsTAiNs/r^mt him chattels to the value of20l. 
and therefore wrongfully, for. that, whereas the said A. mi.^ 
certain day, year, and place, bailed to the aforemii B. 
linen and wooUeti claih, to keep till he demanded it, the said A. 
4m such a day, year, atid place, requested the said JB. to return 
4he aforesaid chattels, yet he was not willing to return thetn, 
fwr yet will, K,c. For restoring, after a divorce, oertaio 
^oods given in frank*marriage : Ceo vous monstre, Kc. This 
sheweth you EUen, who was the daughter of A. who is here^ 
4hat N. Fox, who is there, wrongfully detains and will not 
return to her chattels to the value of lOl. and therefore 
wrongfuUy,for that whereas the said A. on such a day, year, 
MSld place, gave the aforesaid N. chattels to the value of 10/. 
^mm^y (c), isgr^ and grdin, infrank-pMrria^e with the s^id 

(A)yid.Ml.T0l,II.9SU £^)O.N.9.t9i \c)StMk$t^ . 
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EUen^ the said N. after espousals solemnly had between ihem^ 
came, and procured one Alice to demand him^ as her hus-^ 
band, by precontract made between them ; so that at the suif 
9f the said Alice J and by the, procurement of the said N. «. 
divorce was had between the aforesaid N* and Ellen on such 
a day ^ year y and place ^ before the ordinary ^ Kc. by reason, of 
which, divorce an action hath accrued to her to demand 
the aforesaid chattels given with her in frank-marriage in 
the form aforesaid; by reason of which the said EUet^haih 
often come to the said JV. and requested him to return the 
aforesaid chattels^ yet he has never been willing to return 
iheniy ICc. (<i) 

Very little need be ^id on this action, as' distinguished 
froiB that of debt ; they may perhaps be considered as iden^ 
ticaliy the same in all their properties,, process, circunif* 
stances, and form, with the difference, t^at one was for 
the recovery of a chattel, the other of money. Any poa 
.who had arightvto a chattel, though he had never been ia. 
possession thereof, might have this writ to recover it ; as 
where a deed was bailed to A. to deliver to B* B. was 
intitled to detinue (6). So an heir might have detinue for 
an heir loomy though he never had had possession there- 
:of (^).^ There was another writ of detinue, which bad been 
lield jnainlainable without any possession, but whieb^ aftjer 
•ome discussion in the former reign (^upon another poin#^ 
was at last held not to be- warranted by law. This was ao 
taction by a widow against the executor, for her reasoqable 
part of her husband's gi^s... These actions, notwithstand- 
ing that 4^^on, continued to be brought, and were :va« 
rioosiy treated by the courts. 

The point ilpon which this question rested , seems to have 
no other.«iithority in the law, books, than a chapter in Magr 


{fy O, », B..40. b. 41. a. (h) 39 Ed. HI. 17. (r) 39 W. IH. 6, 

(«0 Tid. tixt.Yoi.n.834. 
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m t!h9filstiisi) ai^ a patMage m G^nviik {i). That <bhapcer 
tif tbeGrettt CAiartef is not direotty ttpon tbe subject of dk^ 
frfbtititig tbe eflbtts atf deceased persotis ; but having or^ 
iiained a surer methcNl of levying tbe Idng^ debt, it adds, as 
d SBCotity to t^ subject, tfmt aH die test shall belong to 
the dead person, stmng their reasonable parts to tbe wifis 
and children : a saving irhicfa seems stfffieiently neees^iryy 
if it were onfy on account ef the paittcolar cnsloiils in 
iomeMcouRties and other plaees, Mrhieh reqtitrcd a man al^ 
Ways to leare somefching to his wife and efaildren, and ivfaiell 
WOiukl otbei'wise have been abrogated by the general fjcope; 
cf the former provision. It does not, therefore, seem a ne* 
cessary conclusion from thence, that such adistribution of 
l^e eflfects was the.general -law of the kingdom. As to the 
passage in Glanville, there seems in it an ambiguity, if not 
a contradiction. That author might be quoted as weil ia 
fcvoar of as against the proposition, Mof «f ^as ihegthertiX 
§tw 0fthe kingdom for amwrCs wifi and chUdren ie'ieiHf^ 
^lid to a proportion ofhis^^fkis, ttotwithsiandif^ a wUL 
f7pon these authorities, together with the deteratinat^n^ 
itientioned In the last rei^, stood the question, wheti it 
'vnder^fent tile folhswing^ discussion. 

lit the third year of ^e king we find a^n action of dettna^ 
%Poyght'by a husband and wife against the executors of the 
wife^s father, for her chikl's portion : ft was laid upon tkt 
tustom iafihevounfy of Nortiumip§on^ and sh^ alieg^ she 
'W<as; not advanced by her f^ither. The bause went off ttpoti 
"the issue, wtiether married and advanced by her fiather, * 
-without any question arising about the point of ]aw<<r). in 
17 Ed. III. such a writ of detinue was brought by a baroa 
and feme, fbr her reasonakh pari of her former fau»- 
%bnd'i goods, against his executors; winch Writ niitd^ 
mention of the custom of the realm (d); but this went off 

fa) Tid. aift. vol. L 844. {>) Vid: aat. toI. I. 11 U tt9, . (p) IdtP- 
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^poo AQOtlmr point Ift.the ^tb ye^if tfiere wm »a6eb«r. 
unrit of detinue, slating, Cum^ per am^mtii^mem Mim 
T^gniAnglm hadenus usiiaiam et japprot^iam, looret ^bt 
iettt €t sd&U a tempore, Sfc Atf^re s%iam ratwmbitem p«r« 
km banorum muritorum suorumf ita vUeliutj qnM fifntUoi. 
hakueruU lAeros^ turn mMetatem^et H hfiiuermi^ifmo 
(eriiam partem j i^. It was objected to this writ^ ^at ilk 
ttiade Bieotion of comoion usage tbroegh the whole realov 
which coald mean nothing but the coramoB law ; and if ift 
was tbe coEonoa law, be might ha;re a aimpte writ of da* 
timie.: for if a aaaii brcught a writ of ael, er aasiie of 
nortannceator^ recitiog that heirs oi^t by the coouBOft 
custom of tbe rcsalm to'ieherit to their anoes^ors who died 
feisedy tbe writ sboukl abate. Tbe aane here; for shetM 
a traverse be takooi to thw par^ it could not be tried by an 
inquest, because tbe ist«e would be what wte the oobssiem 
law of tbe land ; which ctrald not Ite tiied by a pai$^ iji% 
partienlar coiinty^ but could cnly be feried by tbe oonrt» 
They admitted that a man migfit barte a wht of tbe «astoia 
of a pstftionlar plaoe, for it might be tried by the comn^ryi 
Wkb respect to the present writ it ww added, that steh a 
«De.had been abated b^foi'e Sir Wm. Hertti meaaiaigy ne 
dmibty that before meotioned in tbe 17tb year, of Ed»- 
ward II. (sr) It was argued, that in that case tbe writ ifas 
dxited^ because it puifported to be foamled en tbe Gveat 
Charter. 

\m like ttenner, shmild a mMnan brfaig a wtit ef 
dewer, and demand a moiety^ if the custom was eoanprisai 
ia tbewrit, it woaM be bad; and thensfeiiie she sbeoM 
WMke bar tddmand in tbe writ gifeaerallyy and ufplt^ that 
lAMdd stasw special matter to maintain ber .demand: soil; 
flftfgilt bn here^ and tbe piaiMiff might count aceording to 
Ids esse. Tban JteM^Svr^, Me of the c)effks» shewed a 
wvit «hM was bvougbt by an infant notadntt€td,cMlai»- 
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ing all the matter of this writ, wbicb, he said, was held 
maintainable. Here the debate upon the form of thei writ 
rested ; and when the executors began to resort to other 
points, namely, that they were to account before, the ordi- 
nary, and that this question of distributioQ belonged rather 
to the spiritual than the temporal court, they were told 
they were not to plead to the jurisdiction, after they bad 
objected to the writ ; so th^t, upon the whole, it should 
seem as if the writ was there approved of (a). 

The next action that appears in the books was grounded 
upon the custom of the county of Sussex, which wms 
stated as allowing a reasonable part of the inteiiate father's 
goods to go to the son ; but this being upon an intestacy^ 
led to no debate upon the before-m^ntioh^ point ; though 
it was said, this custom precluded the father from making 
a will in prejudiceof his wife and children (&). On that oo* 
casion, it was said, that this writ, in- case of intestacjc, 
bad always been admitted by the ordinary. The next is ih 
the 40th year of the king. This is grounded upon the cus- 
tom of a will, by which the children were to have a rea« 
sonabie part of their father's goods ; but it does not appear 
whether it was brought against executors, or upon an in* 
testacy i.however, the defendant set up an advancement, as 
a plea in bar ; to which the plaintifis replied, the gift men^ 
tioned-was only a reversion, and therefore:no lawful a4* 
vancement to bar their reasonable portion . The defendant 
said it was, and demanded judgAient, which drew from the 
l>ench the following observations. Thorpe^ one of the jfjom^ 
Aices, said. Him can .we give Judgment^ when you haxiC 
Accepted Mn.actvm which is contrary to. the, law i\^nA hav:e. 
pleaded matter in affirmance of it ? and Mowbray ^ another 
justice, said, 2%e lords ,tn parliament would never ^ant^ 
jhat this action should de,mdintainabkiyanycominon,cust(im$ 
or km of, this realm* But as t^e plaintiff h^d not pleaded 

(«) 90 Kd. Ifl. S5, 1L0. («) 39 £4.111. 9, 10. 
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to the writ^tbe justices, took time to adirise what shonM Be 
done.(a). The writ in question being grounded oo ?l parti' 
oi&ir custom, and it not appearing whether it was brought 
in the case of a will, or of an intestacy, we are left quite* 
at a loss for the grounds on which the judges pronounced 
the above^meDtioned opinion ; for though there might b^ 
arguments against such a general custom, or against alleg- 
ijig it in the writ, it is difficult to say that such a particular 
custom might not be good ; though Thorpe doubted of it 
in the former case from Sussex, sajring, it was hard to re*- 
stvun a man from making a will of his* own eflfects. 

Thus, the law stood at the latter end of this reign^ as it* 
did at the close of the former ; and confonnably with this 
opinion against the writ, it is not inserted in the old Natura; 
Breoium^ which has only the writ of right de ratumdUli 
parte. It is remarbible, that this writ of right is' omitted 
in Fitzherbert, and the «rrit of detinue now in qnestioa 
adopted, under the denominalion of de rationAhili parte 
. henorunu There is in the Nao^ Narrationes, a book cer- 
tainly long prior to the above det^mination, a declaration 
in detinue by a widow against ^n^ executor for a moiety ; 
and it is added in a note, that the same would lie pro hmrede 
ietertH parte^ if the wife was alive; and if dead, for a 
moiety (£)• What deference was paid to the last, decision 
wiU be seen in the sequel. It seems strange, that a question 
of so extensive importance, and so frequent recurrence, 9A 
the dispositicMx of a deceased person's effects, whether by 
urill or administration, should remain a doubtful case at this 
jdme.. Perhaps the jurisdiction that the spiritual c»urt had 
exercised over testamentary jooatters, tended to keep thi^ 
fx>int of law in obscurity, and undecided. After all, it is 
4ificult at this. tinlB to account fat so singtilar a difference 
of opinion. 

{*) 40ed« IIL d|. V. . (i) N0T« Ifam 40. 
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I To retiirti to the ca«itioii writ ef deimu^. la a ckcl»^ 
rstkni upoa a iiaiiin^t of ftheep, dve dcjeadant pleMcd, 
thslt tbey w«re.buied to him to feed his ground , and XhM 
he g»ve notice to the {daiittiff to take theoi hack, wfaicfa ho 
neglected ; so that the defendant dlslErained theoi danage 
feasant : tins was bekl a good plea in discbarge of tfaebaik 
meiit, \tithoai anj other possemon is the plaintiff aftor^ 
i^ards ; aeid therefore he was put to trarccse the notice((^>. 
If a bailaleot waa made to a baron and feme^ detntue 
was faeU td lie against the baron alone^ and the writ wcNild 
abate if brought against them both; bitt tf a chattel camas 
to a woman's custddy ai ezeeiitriji,aiid she took a fasis* 
baild, the actbii migbt be af^mt this fausbahd andwtf4 
joiatiy (fi). It was bnee held, that should (^ chattel ooasa ti> 
the bands of one executor, detinah woakl He against bun 
dhme^uf^n the idea that he waaehargiiditpoiHhe possestoni 
enljiand not apon tbebialment(i); ttottbts wasaftertrirds 
oter-rnled, upon a plea th^ there weto other iimcuton(d)^ 
. It was obserred in the fomser niign (e), thai the writ eC 
detinne was frequently brought te^reeove# efaiurters that had 
been deposited for assuring land, and ddier purposes: this 
was a vesy cominon action, but was eousideriMl as of a jlar* 
Itcular jjhatiire, and differing frodi the canuttott abtioii of 
detinue. Tbus^ after the statute of this iiiig w&icfa gimns 
prdeess of outlawry in debt^ and dettnue^eifehattefa, it Mna 
held that ckurierBy as they app^tained to the fhsabeld^ 
should in an actidn for them be privileged aa the freehoiU 
was, concerning wbioh no process of outlawry lay. A 
iHimu ^'vhariers therefore was not a ^imm ^ ihai^ 
imd the process was only sunmiOflS, atliehmeot, and di» 
tres$ (fj. IHie vvrit de dber^ai rriUMkirdM net fa6Wevw>isi 
other rei^ects^ di&r from tbe cosamkm amiM of detiaH*^ 

» • "i 

(a) 43 Ed. in. ai. (*) O. N. B. 64. («) 39 Ed. UI. ^. (i) 41 
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4xctfk in thed^seriptim of ihe sMieet. It vnm, Pr^tcip*^ 
t^jc. fuid reddMi IfuandMm tisiam cum chtntu stripiis H 
idm munimeniu^ aie'dherm charim et hmu meddem cistd 
umentis serkrd fpsna B. cUmiam^ fMnii, 8^. ; or, fuatidatn 
ghiriamj «r duat chartck^ or ftuwUMt 9crifimm obt^0i$^ 
^iufn; Of fuoddamseriptumcomeniwmd^f Sft. am} lo od, m 
in the common writ(ii). Adeckratton upon a writ deekatHi 
r€(idend9$ might be iIhis, ^c. : Two eh^riert, turn wrkmgi 
Migaicry^ undone fwk^laimi which he wrmtgfulhf dOgmi ; 
imi iher^ore u>nmgfully,f^r that ihe cmdjl. such a doy, 
peai^^ tic. hailed to the send N. two chatters^ thai «f tosag^^nc 
charier iy which one Robert Map infeofidhim of a wMe in 
C one charier fy which one Mm P. infctjfed one Jordmn tU 
C. of the manor of L. ; arut two writings obHgatory^ that is 
l# sd^^ one Writing by which one G. H. was bound to the smd 
J.inlOO shil^ngs, and another bywMch mi W. li. wnu bound 
to the said J.inM shillings i dnd one fuO-ciaim, Ml whkh 
a was contained, thai one S. T.to him released and fuib' 
Hhifited alt the right which he hadinthe maiMrofW'. t&hcep 
HU he demanded them; by reason of'Ohiehthc said A. often 
came td the said N. and requested Mm to return him the 
s^iresmid charters and writh%gs, yet he was net wiUing so Vb 
ds,S^. A xe^T fcT A 1bAUAOE$,iiC.{b} ^ 

There arose much (debate whether a Writ waa t& b^ 
considered as a common-writ of dMneei ae of the latter 
Idnd ; and the distinction depencied on' the action being 
generally for a bos of charters, or speeiaHy for oertaki 
thirters by name and deseription. It was laid down as^lt 
rule, that if the pfctimiff did not cdent of a box that waa 
elosed, at sealed^ he shonld oeiiAt of the eharterft speelally^ 
for in tilth case he migl\^ easily ki^tn IriosMlf of tbea»<^^ 
III detttttte for a bag of chart^s it was held^ that if the 40>- 
fendant was returned liill£?, the plain titf ilajght hafea€»^ 

(•) O. K. tt. 65. W KoT. tfiLTt. AU (c) 19 JU. fit i,% 
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fias^ because the bag was only a chattel (fl)\ but if the writ 
was for charters in special^ capias would not lie {b\ Some* 
times, when the writ was general for a box and charters^ 
the count should be specUly naming the charters ; which, 
way of declaring wasnotatfii:st looked upon as consistent'(<^ 
but was at length allowed (d). Theadvantage gained by thia^ 
new way was, that the tenant was thereby excluded of bis 
law*wager, to which he was intitled upon a general decja^ 
ration iju detinue. Some difficulty was raised in thei^e acn 
tions by the property of the box and that of the charterer 
being in different persons; the former belongings as a. 
<^battd, to the executor ; the latter, as a muniment of hi^ 
estate, tp the heir^. Yet charters did not of course g0 
with the title to the land. It did not follow that th^ feof*^ 
fee upon his feoffment became intitled to the charters of. 
the estate ; for it might be necessary for the feoffor tp ^^p 
Ithemi to enable him to make his claims of warranty and th^ 
like against his lord paramount (e). It was laid down, that 
{Where charters, were burnt, the plaintiff should recover 
ilamages to the value of the land to which they related, if 
^ action was dc chartis reddendis ; butif in trespass, h^ 
vwa^ to have only damages for the taking against the peace ^ 
in the former case, therefore, it was proper to aUeg^ 
.^be value of the land in the declaration (f). 

The writ of annuity was nearly allied to the writ .of 
tiebt, being a demand for arrears of annuity which wer^ de- 
.taioedi* This writ agrees with that in the time of Edward 
I. {g) The following is a specimen of a declaration : C^ 
mous rnonstrc, Kc. N. wnrng/ully detains, and pill not rm^ 
der to him/our marks of sUver^ which are in arrcar of oq 
,^timual rent which he owes him ; and therefore porongfuliy^ 
/p¥ that whereas the said N. on such a day , year j andpla^ej 
-i^igat^d himself by this deed here present, to the aforesaid 

(ft) 4() Wr HI, 2$. (i) 42 Ed. UL 13. (c) 41 Ed. pi. % (d) 44 
Ed. III. 41. (0 44 Ed. III. 1. (f) n Ed. UI. 43. SSI Ed. III. SO. 
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'E. in two marks lo be paid to the aforesaid E. on the da^^ 
Easter from year to year ^ during aU the life of the said B^ 
ef which the said E, was seised by the hands of the said JVl 
fill two years before the writ purchased y which he has with* 
drawn to his damage, Uc. {a) The process in this writ 
Was summons, attsichment, and distress* It was held, this 
writ would not lie for executors, vfhoy in lieu of this ac- 
tion de annuo redditu^ were to hare a writ of debt in the 
.detinet{b). If the annuitant assigned bis annuity, the assignee 
could not recover arrears by the writ of annuity, for that 
would be granting a right of action which the ]aw did not 
allow (c). It was held, that an heir should not be charged 
Jwith an annuity by prescription, by the mere payment of 
his ancestor (^). And whether an annuity was demanded on 
a prescription or grant by deed, the plea of nen arrert 
could not be supported without an acquittance (e). If ah 
annuity was granted to a physician, or a lawyer (as was 
•▼ery common), pro co7icilio impensg, et impendendo, or pro 
auxilioy et condlio habendoy it became discharged on a re* 
fusal in the former to attend the grantor, or in the .latter to 
give advice ; for it was said,- a lawyer was not to be ex- 
petted to come to his client. If such a grant was with 
the general reservation pro condlio habendo, and the like, 
it would be interpreted, to mean that which the grante^ was 
best qualified by his profession to give (f). Annuities 
werfe frequently charged upon land> wliich gave the grantee 
a power of distress, and, if interrupted in such distraininj^, 
an assise of novel disseisin. * 

There were two ways of proceeding with a -,- . 

,.11 >-k i-' uraccompt. 

person who was liable to accompt. One was, for 

the party to bring bim*to account before bimself, or before 

auditors assigned by himself; the other was, by i^ original 


- (a) Not. Narr. 37. (b) O. KB. 75. (c) 41 Ed. in. Vt. (41 49 Id, 
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tnrit of ^i€€mfii sMiiiioiung bim into court Co make hi^ 
9Acotat there. If a person tbok bimselftbe account of hia 
l^ceivor 49r baitifl^ wbo was found in arrears, he bad no 
farther reoledy but an action of debt for these arrears : if 
Ibe account was paased before auditors assigned, be might 
bave his action of debt for the arrears, or proceed in a mor^ 
summary way, by imprisonment under the stat. Westm« 
«• c, 1 1 (a); and the' accountant, if falsely charged, migbl 
have his writ of ex parte taUs to re-examine the account in 
the exchequer, as directed by that act (b). 

IHhe plaintifFchose neither of these courses, or the partj 
could not be. brought to account, he might resort to the 
writ of account. The writ was thus: Precipe, Ke. quM 
Justin Kc. reddai JB. ratiemMe compaium suum de tempore 
jfUofuU h^Uivu$ sutis in G. or, receptor denariorum ipsiue 
J3. i(c. {c) The following are specimens of declarations i^ 
account: Ceo vous monstre, Xc. A. that N. Xc, ^s^rengfulfy 
will not render him « reasonable atcompt (^ the time that ha 
was his bailijf in C; and therefore wrongfully^ Jor that 
whereas he was his bailiff^ ^ the manor of C* which woe 
worth ISO/, per annum, having the administration of its 
stocky namely ^oxen, cows, hogs,and sheep, and other chattels^ 
from such a day and year to such a day and year, iy reason 
rf which the aforesaid A. if ten came to the aforesaid N. and 
requested him to render him an account of the issues arising 
from the said manor, which he refused, and still does, a tort 
ST A AAMAG&s of 100/. As receivor, Xc. Adam Pye, Xc. 
that R. Fox, merchant, wrongfully will not render his rfOr 
sonable account of the time he was receiver of the monies of 
the said Adam; and therefore wrongfuUy,for that whereas 
the said R. on such a day, Xc. received of the said Adam loL 
to merchandise and improve for the use if the said Adam^ hfi 
has merchandised with the said 10/. and received the profits . 

MVtd.snkTol.U^lW. <iiX.O*N.B.^. (f)aN.B.fMu 


MA». 21^ EDWARD III. ft 

fmn ihe t^fremd iey tiU mek a dajfy wHkomi rem h i ' in g 
any aeemni thereof {a) ; hy reason of which the saM Jlitm 
jha9 frequency came to the said £. and prayed Jiimrto remder 
mt ocemaH (fthp same^ tic. Agam^ And ther^ore lerefi^ 
JMy.for that 'Whereas the aforesaU N. was the baU^^tha 
Mid A. from such day continually for a whole year to smk 
^^bn/f of the goods and chattels of the said A. namely^ of 
com, grainy tic. to the value of ten marh, by reason offMok 
the said A. cften^ Kc. (b) 

' This action was the common remedy in nereantile 
transacttonsy and in almost all cases where ibere were deal* 
ings and ao unliquidated demand. The common way of . 
charging the defendant, was either as bailee or reseieocr; 
and some significant reasons were given why he should lie 
diargedin one or the ojliher character. WhecB siWer wares 
were bailed by the plaintiff to the defendant, to be sold, and 
he sold them, and received the money for them, it was said 
be should be charged as bailee, and not as receivort the 
same where one employed a person to sell his wines (c^ 
A^in, where herrings were intrusted to a man to sell, 
ft was held the action sbotikl be against him as bailee, net 
as receivor ; and the reiason given was, that a receifver was 
allowed no costs, but a 'bailee was: therefore the defend* 
ant, who might have been obliged to go from one placie to 
another to sell these articles, soared an injustice, tf he was 
declared against as a receivor of money where he would not 
be allowed his expences (d). But this action would lie 
agaiAjSt others than receivers and bailees. Wfaeite a lo#d 
bad entered into lands as guardian in chivalry, and it waa 
meant to try whether they were not socage, an action of 
account was brought against him as oecupiir for the 'profit! 
he Ittd received (r) ; thou^ perhaps, in this caae, the pM^ 

(«) SAKf CKO fioi. \h) Ko7. INrr. ' (e) 46 EcUIII. S. t4 4« 
Sd.ai«9. (f}49£d.IILia 
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per idea was that of a reteioor^ which was an uniTerial 
ofaar^ter that suited every one who had received mone y oc 
profit to4be use of another, for which be ongbt to account* 
Upon this principle it was that the following actions were 
supported. Two being possessed of an ox in common, 
and one having sold it, the other might have account against 
'Um: so where trees were cut by one, who held pro indur 
ioisd with another (a). If tenant by elegit committed waste^. 
theremedy wasa writof accompt,and not waste(&). Money 
#aa bailed to have a security of land given for it; if not, to 
be rebailed; upon no security being given, an action of- 
liccompt lay (c). One joint lessee for years might have ac-^ 
compt against another, if be took the issues and profits to 
bis own use; for be would otherwise be without remedy, 
as be could i\pt have an assise. But one executor could 
not have account against the other, because they took no^ 
thing to their own use, and they were bound to account 
before the ordinary. If two guardians were in common, 
and one took the intire profits to his own use, accompt 
lay, and the count was to be against him as reoeivor to 
their common use : so of coparceners ; but not so of tenants 
io common, for they might have an assise (i;?). If a de* 
fendant was counted against as receivor, the plaintifi*must 
allege by whose hands he received ; but if he could not pot 
this in certain, he might charge him as bailee^ and then i( 
would not be necessary {e). 

In this action there were two judgments: the first was 
quid computet^ upon which auditors were assigned ; and 
after the account made, then came the final judgment for 
the arrears. As the writ was grounded upon a complaint 
that he refused to account, it was reasonable that pleni com* 
pufavit should be a good plea to the action, and an account 


(«)42Ed.IIL a?, (ft) Bro. Accompt 3S. (c) 41 £0. lU. 7. (rf)SS 
Ed.IIL27. («) i3£d.m.2f. 


Wore the plaintiff would Be sufficient (a). He might {dead 

ne unque rfceivar, or ne unqut feceivor per m»in I. H* the 

person through whose liands the declaration alleged hifll 

to have received monies ; that he was not bailiff to tiie 

plaintiff of such a manor, but lessee. He might plend a 

release of all receipts; he might plead nonage (A)^; and if 

any of the above pleas were found against him^ thrre would 

be a judgment quid computet He mlgbt^plead prisf itac^ 

compter; < and^then there was of coarse the same judgment^ 

and auditors would be assigned. Before the auditors he 

would be allowed to allege ^uch matters as would go la* 

discharge of himself. He might plead payment to the plain* 

tiff without shewing an acquittance (c). Upon the judg« 

0ient to account, there lay the process of capias and out^ 

* lawry against the defendant, according to the statute of 

Westm. 2. (d) It was held, that the first judgment was not 

such as could be revived by scire facias upon the death of 

the plaintiff before the accbunt taken ; nor could a writ .of 

error be brought thereon ; yet the plaintiff could not be 

nonsuited after it (e). It was. ou the final judgment only 

diat execution could be had. It was held, that where thel« 

were two defendants, and one was sued to outlawry and 

ften taken, and the other not, the proceeding might bi 

s^iiist him alone that was taken CfJ, 

An action of covenant was the common remedy where 
jIn indenture of agreement was settled and properly executed 
by two parties, and one of them did not perform his part'. 
This writ was always founded upon such a specialty; and 
the process was summons, attachment, and distress. The 
following is a specimen of a declaration upon a writ of 
covenant: A tort, He. wrongfully keeps not the covenant 
inade between them^ to maintain honourably the aforesaid 

(a) 41 £d. III. 3. 9. 45 Ed. III. 14. (t) 49 Ed. UI. 10. 21 Xa. HI. t. 
t4 Ed. in. 23. 67. 10 £d. III. 1. (c) 41 Ed. HI. 25. (d) Vid. aat. 

fol. n. 17«* (0 %i fid. III. 9. 33. 43 A<Sr il. (/) 41 £d. IlL 9. 


to jBOwmJ> ni isnA?* mu 

Edmard in living 0n4 thikmg^ us hng fis tfie mu md fJk 
^herJio€d\ 0mitker0fe9>€mr0ngf^Uj/[yJbr ihat whereM m 
$mA a dajf^ypiTy iwd plsee^ a cefotntmt ma0 made between 
thfi ^re^M llsiihtiw Md Edward^ fy iu>hich tb^ afareKaH 
ilkaUhewgNMed by his deed Here shewn^ ip mm»tmn kp^i^unr* 
initio the said Edward in lining and flo4hmg a^ l<fng e^ thi 
9nc md tbeotk^ Uvedy jf^ the smd Matthew the ^f&remd 
jp^ward according to the form ef the fffor^aid eonienmf 
^maintains not ; bpre^tsauofmhich he has qfkmeometohim^ 
md frayed him to keep this covenant aecordkig to theftnim 
^ the mriiing aforemii^ but he would not^ wr ygf «u^9 ^ 
Ta%T, tdc.ia) - ^ 

A writ of pDvenaot was that upon wJMqh Sfm W9fi9 
jxkwt commbnly levied* In such case, the lieclaiEiitiGffiwp^ 
A ToitTi ^mI wroagfiiify keeps not his fine made ink tk^ . 
^eurd rff Ite. He. unless jthe ooveoftot to coiiT43y h^k^s^ 
wade out of courts m^ tfamit was tMxmsii a si^re <^>yje9m^ 
lude^,4ti BK>st eases, tt^fe^a$iM»ta€tiialiy4.pr<^k» §m 
4>r ^oveoaiMt, b^t the wf it gf coyeuaiit was ^t!Oiigbt I^^m 
fucb^f^y^tfi^traiiaftotipn; afidib«$ngaawii<69Me[p^^ 
iag^itpassi^dof cQuivie wkbput^nqniryjao^ ^n^m^ilimisfud^ 
BWiiit^ifia4 for ihie assw»ne«i pf ^t^ism^^md ^e 4Pi»l.af 
\ property. These were colled coveoaatfr r^; i^kf^fsnikid 
\ covenant in this instance hlkvi«ig.tlK9 e&^s:t.Qij^fi\mXiy ^sm^ 
f errii»g the lapd^ ^wd w pr^HUwing. ^ jgm^ js$^t* Oliber 
«M?ka of coyewfit w^ffe mdtoh^farsqnalf b^fiaus^ .4»mgM 
only were riscm^f4 for 4b9 breach ^f ttow^ Tiieise 
!wa8 one instance iawhidp a doMl^ seteopts .to bave .^i^fiet't 
whetixer this .writ ymib real or pensoo^. We^ lmjf» Mem^ 
jthat a writ of covenaDt.<^) wa« t^ iremed^ whiph a .termor 
for years had against jiis lessor wJlien ejected, ^nd ttuktjjie 
flf4a^ efecii infra termnum \w^ .coogri^^ ui aid jof 4m 
writ* However^ it was still held, that where a lessor 
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Quslbed bis lessee, the latter mig|)t in oovena^nt recovejr lK>tb 
his term and damages ; and if the t^rni Was expire4» he 
wouJd recover (be whole in damages (a). Ivk .the Sgth yt^Vf \ 
when it was said that a term; should be recovered io covb^ ' 
oant, it was denied by Thorpy and Skip, who said the 
plaintiff should re^qoveronly damages(&)^ though by a case 
in tlie ^7th yea,r it shoul(4^em> the general opinion i^aa^ 
tbs^t in covenant by the lessee against the lessor^ be sbouW 
cecoxer bis terai (r). , ' • t 

Atioth^ ppint €^ debate in covt^naut was, whether 
the obligation and benefit of such a^rec^enta descended 
pn the representatives of the covenantors^ and oove^aQteea 
respectively. It was clearly hdd, that a^ executor was ndt 
bound CO perform a covenant, if the covenantor: bad n^t 
bound liisexecutorsexpressly ; for coven^int&o^ly bind tiho9e 
who make them, and not tl^eir heirs or executors^ unless 
named {i). But w here land was let to one habcHdum to faiiy 
and his assigns for years, it was said that the assigns -aiigh^ 
have an action of covenant against the lessor, even though 
they were not named in the dped (e)^ And where pne brought 
an action of covenant as hep: against an ^bbot for iv;>t 
performing service in the nianor*chjapelj and it was pbf 
jected he had an elder brother, and so wasnot I^eir; it was 
agreed by the coijrt, that if he was terr€'4enant it was 1 
siifficient, and he might have the action without the privity ^ 
of heir, because it was a covenant that went along wi;fc^ 
the. land. Again^ where, upon a partition between pa^f 
ceners, one CQvepanted to discharge the other fr9ni all 
salts, it was heldj an alienee shojalc) .)iaye covet^ant if h^ 
was not discharged (fj. And this seems to h%ye been ^h^ 
pjinciple upon which represent^tiv:es might qlaiin thehei^f^f 
fit of, or be iiajble to^ c6venant3| na^^^j^iyi if siicl^, cove^ 


(a) 26 Ed. III. Fitz. Cov. 3. (i) 38 Ed. III. 24, (c) 47 Ed. lH. 24. 

(4) 4$ JEd, Uh U W Bro. Coy. 45.: /// ^.Bd. llh 3. 
VOL. III. ^ 
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nants were attached to» and dependent upon, the land 
which they enjoyed. 

The action ofrfpfev^r^ might be prosecuted either before 
the sherifF, or in banco. If in the latter, this action might 
be in two ways ; either by original writ at common law, 
or by pone^ according to stat 1. Westm. 2. c. 2 {a). The 
following is a 8(>ecimen of a declaration in banco : Ceo votis 
tnonstre, Kc. thai D. t(c. wrongftUly took the cattle^ Kc. 
funnelyf Kc. such a day ^ year ^ and place , and chased them to 
his house, and there impounded them, and than so impounded 
detainedfrofii such a day to such a day then next ensuing yWhen 
ielioerance was made by John, Skc. a bailiff of our lord the 
king, sworn and known, Kc. i tort et h damages, Kc{b). 
The process in this action was summons, attachment, and 
distress. If the sheriff could not find the cattle to make re« 
plevin, we h&re seen that, in Bracton'stime, he was to 
take some of the defendant's cattle; and^ if the defendant 
bad no land or chattels, then he was to be personally at- 
tached. T^he same course still obtained, only some new 
terms had been adopted : the cattle so removed were said 
to he eloigned; and upon the sheriff returning the averia 
ehngata, there issued a process to take the defendants, call- 
ed capias in withernam', and if that failed, there went a 
capias against the person fc). With these immaterial altera- 
tions in expression, the proceeding in replevin stood upon 
the foot of the practice in Bracton's time, and the statutes^ 
of Edward I. The requisites to this action are said to be 
six 5 1st, very tenant; 2d, very lord ; Sd, services; 4tb, 
arrear at the day of taking ; 5th, seisin of the service ; 6tb^ 
within his fee(^. As the defendant in his avowry was to 
set forth his title to^make the distress, the obliging him to 
. allege ^osin kept the inquiry within* bounds, and prevent* 
ed a debate upon the right, which was not to be decided 

(ft) Yld: aot TOL a 47. ITe, &c^ {h) Novk N«rr, 69. b. 

fr) 43 Sd. HI. d6. {i) O. M. B. 41. b. 
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by any trial but the duel or great assise, neither of which 
could be had in this action. The seisin had been limited 
by the stat. Westm.2. (a) to the time liHowed for bringing 
an assise. Thus every question of title that might be agi« 
tated in a writ of nov^l disseisin, might be brought forward 
by a writ of replevin, but with a different effect; as the 
former only gave the seisin of the distress, the latter the 
seisin of. the land* However, it naturally followed, that 
many titles to real property were tried in replevin^ The 
process upon the writ of recaption was the same as that 
upon the pone and replevin. There was. a writ de catallis, 
nomine districtionis captis reddendis^ which could only, be 
maintained within, a boro^gh^ where it was the custom to 
take the doors, windows, or grates, in the way of dis«> 
tress (6). 

Before we take our leave of thi^ action we should no* 
tice a replevin of a particular sort, the writ de homine repk* 
giando. This lay where a man was imprisoned, but 
was by law replevisable; a writ therefore for, his being 
replevied issued to the sheriff to the following effect : Pr^-^ 
cipimustibi^quidjmte et sine dilaiiqne r^pi^giirifacias^^ 
quern B. cepit, et captum tenuit (or, guem B^ e^it, et tu 
captum ienes, as the case might be) nisi capitis sit per spe^ 
ciale praceptum nostrum^ vel capitalis jmtitiarii nostrif 
vel pro morte hominisy vel pro aliquo alio facto, iguare secun^ 
dum consilium regni nostriAnglia non sit replegiabilis, Kc* 
This writ was a justiqies, and not returnable. If the 
sheriff did not ob^y this writ, there iissued a sicut alias, or 
causam nobis signijices, and then a pluries ; and if the $be^ 
riff still disobeyed, then an attachment followed against the 
sheriff, directed to the coroners, who were also to see the. 
first writ executed (f ). 


ia) Vid. Eiit. vol. II. 176, 177* [b) O. N. B. 73. (c) Vid. stat, 

Westm. 1 . ch. 15. Vid. ant. vol. If. 132, O. K. B. 40* 
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The action of trespass became in this reign still more ge- 
neral thah in the former ;^and though simple in its first ori- 
gin, it was by construction and legal intendment rendered 
applicable to an infinitude of cases where an injury was 
done eithcMT to the person or property. The manner of de- 
,claring apon this writ was rather general, without stating 
much particularity of circumstances. The following are 
some examples of declarations, &c. Wrongfully camCy swh 
a day^ Kc. and viet armis, namely, Kc. the aforesaid N. took 
and imprisoned, and injfrison him detained from such a day 
to such a day, on which he xvas delivered by the king's writ; 
and other harms, Kc. namely,. Kc. a tort, and- against 
the peace of our lord the king, Sic. For various trespasses : 
Ceovous monstre, A. t(c. that C. Xc. such a day, year, and 
place, came with force and arms, namely , Kc, in the park 
of the aforesaid A. ^at J. in the said county, and there en- 
tered, and therein being without his licence and will, six 
deer chased and Jook, and his trees there growing, namely, 
Kc. of the value of 10 marks, cut ; and in his several fishery 
^hedy and his fish, namely, tfc. of the value, Kc. took and 
carried away, and other injuries to him did,k tort et a da- 
mages, Kck and against the king'*speace(a). 

When this writ was brought for a trespass on land^ it 
led to a justification upon a title, like the avowry in reple- 
vin ; but this happened very rarely, it not being so u^ual 
to bring on questions upon titles in this as in the writ of 
ipeplerin. When a title was set out in this action by the 
defendant, it was not necessary for the plaintiff to do the 
same, but merely to deny or traverse the defendant's sup- 
posed title ; the plaintiff, as he was in possesision, was pre- 
sumed to have a right to that possession, and therefore the 
law would not put him to state it specially (i) . Thus where 
right of common was pleaded, tli^ plaintiff only replied, dc 

(•) Nov. I^arf . 14. b. 66. Ii. (ft) 40 Bd, HI. 5. 
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^on tort demesne^ sam ceo qui il ad common, prist, He (a). 
Where a defendant justified as taking possession under tho 
escheator^ the reply was, a voire oeps demesne sans tid 
cause (5). Thp same idea preyailed in dther writs of tres« 
pass that did not relate to land ; and the defendant, as a 
wrongrdoer, was expected to make out a justification when 
called upon by the plaintiff who had'sustained the injury* 

The principal and most common actions of trespass now 
in use were three ; naniely, those for an injury to the per« 
soir^as for battery or assault ; those for taking goods, that 
is, a cepii'K asportavit; and those for entering 4and or a 
house, or, as it has been since called, a clausumfregit^ In 
order to understand the notions now entertained concern«» 
ing these actions, we shall consider some cases applicable 
to each of these heads, beginning ^rst with battery. 

Actions for a battery wei^ usually laid with an assault 
also ; insuitum fecit, et ipsum verberavit, vjdneravit, et mali 
tractavityKc. In the 22d year, a jury found that the defend* 
ant struck at the plaintiff with a hatchet, but^did not hit 
him ; and they prayed the discretion of thecourt as to the law 
upon the point, when the damages were ordered to be taxed 
for the assault only, and the judgment against the defend^ 
ant was, capiatur (c). Again, where a defendant was found 
guilty of the assault, but not guilty of the battery, the plain* 
tiff recovered damages, for the former, and was amerced 
for the' latter {d). Thus an assault begati to be considered 
as a distinct and independent cause of ^ction. The day on 
which the battery and assault were laid, beglEin to be coDi» 
sidered as of no consequence ; for where a battery wasfound 
to be on the day> and on a day after, and even where they 
found it on another day, it was held sufficient to sSpport 
the declaration (e). . It was^esteemed a good justification io 


(a) n A>8. 42. [k) 38 Ass. 57. (0 S3 A'i. «0. {d) 40 fid. TXL 40. 
(e)S9Ed.III.l. 45M.9LS4. 
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assault and battery , to say, thatthe plaintiff was in ara^e,and 
the defendant only restrained him from doing mischief (aj. 
If H person had recovered damages id an appeal of mayhem, 
this was looked upon as a recompence only for the wound- 
ing, and he might afterwards have an action for the bat- 
tery (A). However, in an action of battery, the plaintiff 
might give in evidence a mayhem (c); as he was not to be 
deprived of redress for the mayhem, though be chose tore- 
sort to an inferior remedy. If a wife was beat, an action 
of battery lay for the husband and wife ; and though the 
hu&band only would have the damages recovered, yet, be- 
ing originally a redress to which the wife was intitled, it 
might be laid ad damnum ipsorum (d). An action of battery 
%vould lie for the master against any one who beat his ser- 
vant (e). An action vi et armis would lie also for the taking 
away of his servant (f)j and ii fortiori for taking away his 
villain: but if any one married a female villain, and after* 
wards took her away, the lord had no remedy t;ie/ a:rmis 
against the husband {g). A man might have trespass for tak- 
ing away his eldest son (A). These were properly trespasses 
on a cepit et asportavit ; as was that de uxorc abductd cum 
bonis viri; in U'hich it was held^to be jio plea to say, that 
the plaintiff was divorced from his wife ; for the action was 
for damages, which should equally be recovered, if they 
were married at the time(2). However, it was agreed, that 
where two were olarried before years of consent, the hus^ 
band could not have this action till he had arrived at such 
age, and they bad assented or dissented from the mar^ 
riage {k). 

When trespass was brought for goods, it sometimes Jbe-^ 
caii^e a question^ what should be construed a takings and 

(a) 32 A8S, 57. {h) 92 Ass. 82. 43 Ass. 39. (c) 39 £d. III. 20. 
(d) 46 Ed. HI. 3. (•) 39 Ed. UI. 1. (/; 39 Ed. III. 37. (g) 46 
Sa. UJ. 6. Qi) 29 Ass. 35. (0 33 £d. m. $3. Vid. «nt. yol, H* ^U« 
(fe^ Pro. tresp. 420, 
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what a taking vi et armis. A defendant pleaded, that tha . 
goods were thrown into the sea in a storm, and he took 
them, and when he came to land he gave them the plain- 
tiffs servant^ to his use ; and this was held a bar of the 
taking and trespass (a). One tenant in common might have 
trespass against pother of things severed from the land, 
as corn, hay, and the like ; but not of things fixed to the 
freehold, for then they might have waste prd indiviso (b). 
Yet where goods were left to an executor and another to 
distribute, it was held, that trespass would not lie for- the 
one agaiost the other (c). Again, though an heir might 
have detinue of charters against an executor, he could not 
hare trespass (d). The prim A facie right was held to pri- 
vilege such persons from the imputation of trespassors. 
Where a person acting under authority of law any ways 
abused that authority, he became a trespasson As in tres« 
pass for taking and killing the plaintifPs horse contra pa^ 
icem; the defendant justified as taking it damage /easanif 
and impounding ; and because it had leaped several times 
over the pound, he tied it, and so &e horse strangled it* 
self; which plea was held ill upon demurrer {e). 

When the writ was for breaking a house, or entering 
land, the plaintiff was not to. allege a continuance of the 
trespass, because it was a single act : but where it was for 
depasturing grass, and the like, it might be laid with a coth 
iinuando (f). There was long time a doubt how far this 
action would lie for a lessee against his lessor, and the con* 
trary. This being for a trespass vi et armis^ was thought not 
to lie against the lessor, though he had been guilty of vio- 
lating his lessee's possession,in direct opposition.to his own 
lease. This was upon the idea of the lessor's freehold {g). 


(a) 46 Ed. m. 15. W 21 Ed. Id. 9. 29. <c) S7 Att. H. W 4t 
Ed. IILS4. (e) S7 Afi. M. If) 46 As«. 9. (g) rid.sat. ¥91. 0. 
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and the right he had of entering upon any part of it ; while 
the lessee Was i^dnstrued to have a precarions possession, 
that matte him little more than bailiff to his lessor. But the 
opinion of a farmer's interest was now altered, and the 
plea of freehold bad long been disregarded; therefore, 
where a leissor distrained, or did dny other act upon the 
land which in the case of a common person would be tres- 
pass, the lessee For years might have trespass vi et armts (a). 
On the other hand, whelre in a lease to one for life there 
vras a reservati6h of certain trees; which trees thte teilant 
cut ; there it was held, that trespass vi ei arrhis would lie 
by the lessor against the lessee for cutting the trees (4), 
Trespass was a remedy grounded upbn the actual posses^ 
sion of the plaintiff; therefore it was a rule, wherever a 
person was anjr wAy put odt of possession, he could not ^ 
maintain trespass till he had made a r,e<«.ntry [c). 
* Respecting trespass in general; it had long beefn held, 
that there were no accessaries in trespass^, but all were pi4n- 
cipals ; and therefore, that a pferson, by assenHDg after^ 
wards to^ trespass committed, was liable to an action ((2). 
A writ of ^respas^, as* it was for si wrong done, was to be 
brought against the wrong-doer^ individually, and there* 
fore it would not lie against a corporation, against which 
no capias could issue {e) : and it was agreied, that ixiore tresi. 
]^asses than one itiight be joined in one writ. It was a com-. 
\ mon pled in trespas^for huntitig, to say, that the defendant , 
[had licence {/). Irt all afctibns of trespass, any matter 
italed its a recohipence to the plaintiff might be pleaded m 
disciiarge ; as', recicfvety in another action ; amercement Tn 
^n ibferibr dourt (g) \ that he had agreed with the plaintiff 
for thfe tresi^ass (A) ; or, even such as was only in a course .of 

{«) 48 «^. In! i", 6, 7. Vid/tnt. 29. (i) 46 Ed. IH. 2«. (c) 44 

id. ni. 18. (d) 38 Ed. in. 18. 30 Ass. 6. ' (e) n Ass. 67. (/) 4$ 
Ed. in. 1, 2. te) 47 Bd. lU. 19. (ft) «8 Ass. 51. 
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giving the plaint iff satisfaction) namely^that an actioQ of 
replevin was depending for^tba same taking(a}* An officer 
might justify ih trespass under the process of a court, hovr* 
ever erroneous ; but not so, if the cause of action arose 
without the limits of the cburt's jurisdiction {b). 

But not content with the writ of trespass in its or actions on 
old form, they endeavoured to make it more ' *^ **■*• J 
universal, by enlarging its scope, and modifying its terms, 
so as to adapt it to every man's cwn case; in doing which 
they availed themselves of the statute of Westm. 2. autho- 
rising writs to be framed in consimili cast (r). This no- 
velty did not shew itself till towards the middle of thia 
reign ; i£nd when it appeared in court, it underwent a dis- 
cussion and debate that indicated great doubt about- the 
propriety and nature of the innovation. 

The first case of this sort, to be found in the Reports, 
is in the 22d year ; when an action was brought against a 
man, for that he bad undertaken to carry the plaintiff's 
horse in his bbat over the Humber, safe and well ; but that 
he overloaded his boat with other horses, by which over- 
loading the plaintiff's horse perished, h tort et i damages^ 
He. It was objected to this writ, that it supposed no tart 
id the defendant, but on the other band proved the plain* 
tiff should rather have a writ of covenant. But it was said 
by one of the judges, that the defendant com\nitted, as it 
should seem, a trespass h) overloading the boat, by which 
his hors^ perished, and that the action would \\e(dy* 
Thus the notion of a trespass, or a ma^tasatice, was the 
principle upon which the application>of this* new remedy 
Nvas explained, and justified, even in this instance, which 
seems to approach nearer to the nature of a contract. 

It was taking the idea of trespass in a very large sense, 
to consider this and some writs which follow to be at all 

(a) 38 Ed. III. 3^. (h) Si As8. 64. (c) Vid. ant. vol. 11. 202. 

■ (<0 22 Ass. 41. 
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allied to it. From this time to the 42d year^ we &nd men- 
tion of several actions, and dicta concerning remedies^ 
which could be no other than actions formed upon the spe- 
cial case of the party, without including at)y .trespass, ex- 
cept of the vague kind above supposed. It was said, that 
should a contract be made between two men, that one 
should give tlie other lOl. in case he would marry his daugh« 
ter, an action would lie for the money (a).. Thi^ action 
could not be such an oup as we have hitherto in the course of 
this History met with ; for covenant, which s^ems the only 
-writ applicable to sucii a case, would not lie but upon a 
deed : it must therefore have been a special writ upon the 
case. We find sevef al of the same kind : an action against 
a. sheriff for quashing the plaintiff's essoin in a plea of 
replevin before him, without the assent of the suitors (6) : 
an action against a sheriff for a false return of summon$(c) ; 
for directing a wrong officer to summon a pannel, which 
was therefore quashed (d) : an action of slander for calling 
the plaintiff traitor, felon, and robber {e) ; an action against 
a man because he took certain cattle from another, and of* 
fered them to sale to the plaintiff as his own, who, con- 
fi(|ing in his word, bought them, and they were afterwards 
taken from him by the true owner {fj : all these were ac- 
tions of a new form; those against the sheriff being writs 
of deceit upon the ease (mentioned under that name in the 
old Natura Brevium) introduced in the room of the writ of 
deceit which lias been mentioned before, and were merely 
for the purpose ofrecovering damages against the sheriff. 
Two of them were such for which the old law provided no 
remedy, matters of scandal being wholly of spiritual cog- 
nizance ; and the last being within the scope of none of the 
commonJaw writs which we have met with in former 
reigns. 

(ff) 23 Ajif. 70. {h) S6 Ast. 45. (c) 26 Ass. 48. (^ S8 Ass. U.' 

(«) 30 Ais. 99. (f) 48 An. S. 
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The same may be said of the following : Trespass (says 
the Report) was brought against an inn-keeper and his 
servant; upon'which the plaintiff counted, that whereas it 
was a custom and usa^ge througk all the realm of England, 
that in all common inns the inn-keeper and his servants 
sliould take good care of what things their guests had in 
their chamber in the inn, the plaintiff came to the defend- 
ant's inn, and left certain things in his chamber there; 
and while he was gone out, some persons came and took 
them away, through the neglect of the defendant and his 
servants, per tort, et enconter les peas^ and to the damage 
of the plaintiff, &c. and he had (says the Report) a writ 
upon the whole matter according to his case; and the action 
was held good {a). 

In the foregoing eases there was no debate upon the 
form of the action ; in the following some fejv objections 
were started, which serye to give a better idea of the 
notion they then entertain^ of these special writs. An 
action of trespass was brought against a farrier, for that 
being employed to shoe the plaintiff's horse, quart clavum 
fixit in pede equi suiin certo loco per quod proficuum equi 
sui per longum tempus amisity Kc. To this writ it was 
objected, that it was in trespass, and yet was not laid viei 
armiSn It was answered, that the plaintiff's 'writ was ac» 
cording to his case^ and therefore good ; and though it was 
still urged that the writ should say vi et armis, or malitiosi 
fixit y^xid if any trespass was done, it ought to be against 
ihepeace^ yet the writ was held good (i). 

This seemed to be giving up the idea of trespass intirely. 
But notwithstanding this reasoning, we find the name was 
still preserved ; for, two years afterwards, there is a report 
of a writ of trespass sur son case brought by a man against a 
gurgeon,much upon the same groundas that just mentioned, 

C«) ASt W. in, 13. (« 4« Ed. ,m. 19. pi, 
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The writ stated, that the plaintiff's right hand had been 
hurt, and the defendant undertook to cure it ; but by the 
negligence of the defendant, and his want of care; his 
hand was made so much Worse, as to become a mayhem, 
d tort et h ses damages, and the writ was neither vi et armis, 
nor contra pacem. However, this was held good, and 
treated as an action of trespass : and yet, because it did 
not allege force and arms, and contra pacem, it was coh- 
sidered, so far, as differing from trespass, properly so call- 
ed ; and for that reason it was the opii^ion of one of the 
justices, that the defendant should be admitted to wage his 
law (a). 

The following is termed by the Reporter trespass upon 
the casCy and yet is laid vi et armis, and contra pacemi. It 
was brought against a miller, and the writ charged, quid 
Cum pTiedictus Johannes, Xc. et antecessores sui h tempore 
cuius ffiemoria non existit, molere debuerunt sine multurA, 
Kc. pradicius defendens, He. pradictum guerentem sine niul- 
turd molere vi et armis impedivit, SCc. Upon this the 
plaintiff declared, that when he came ^o have bis corn 
ground, the defendant took 4;wo bushels. Sec. with force 
and arms. It .was objected to this, that as the plaintiff, in 
his declaration^ stated that the defendant (ook toll, he might 
have had a general writ of cepit et asportavit his corn with 
force and arms, and not this special writ. To this it was 
answered, that surely the plaintiff, if he had sustained an 
injury, was entitled to a remedy applicable to bis case. But 
the court decided, that as he must have brought a general 
writ if all his corn had been taken, so he must if part was; 
and therefore it was held that this writ was not good (b). 
However, about three years afterwards the same writ was 
held good (c). Again, we find an action of trespass against 
a woman for burning the plaintiff's house with force and- 

(a) 48 Ed. IIL 15. (h) 41 Ed. UI. 24. (c) 44 Id. III. 20. 


CHAF. XYi. EDWARP III. ^9S 

arms. There was no debate upon the form of the writ, 
though the jury found that the house was barnt by negli- 
gence, and not with fo^pe and arms, or malice, and that 
the house in question was rented by the woman fron^ the 
plaintiff, from year to year (a)* 

From the foregoing instances it appears not to hare 
been well agreed when, the proper remedy was a- general 
common law writ of trespass, and whea a special writ ; 
nor again, when a special writ should be laid vt et armis^ 
and when not. These were dffficulties in this new remedy, 
which were left to be settled by the refined notions that 
obtained in after-times, upon this subject. The great 
motive to inserting vietjirmis was, that the plaintiff be- 
came thereby entitled to process of capias^ and the defend- 
ant coul^ not wage his law ; whereas in a writ not con- 
taining that suggestion, there lay only distringas^ and the 
defendant might wage his law. 

Thu^ far of particular actions : we shall next Proceedhigs 
speak of the proceeding and process, which ^^ ***^'' *^* 
were more or less applicable to all the foregoing writs. 
Whatever conjectures may be formed concerning the origia 
of proceedings by bi^l^ it is^beyond all question that actions 
were brought in this way duririg all this reign, and the 
books are full of them. But w6 are not enabled to pro- 
nounce upon the n^ure and properties of this new method, ' 
as no debate arose upon it. We cah only say, that they 
proceeded by bill in all the three courts, of *king*s bench, 
common pleas, and exchequer; that the bill begun ^. queri- 
iur de B. S^c. and went on as a common writ; nor does it 
appear, from any of the cases reported, that in bills in the 
king's bench there was any mention of the custody of the 
marshal. If that was the ground of jurisdiction, it was so 
understood, and not thought necessary to be alleged. The 
bills in the exchequer are in general agaiost sheriffs, who v 

>. 

(a) 4«Ed.IlL«5. - 
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may be considered as privileged persons, in the light of 
king's officers. The bills in the common pleas were some- 
times for and against attornies. There is oiie, brought qui 
tampro domino rege^ qudmpro seipso; and was for an assaait 
by a person, who, being plaintiff if) an action in that courts 
was, while bringing a writing thither to prove his case, at- 
tached by the defendant (a). This being a contempt of the 
king's peace and justice, might for that reason be con- 
sidered as the subjeel of an action in that form. It was laid 
) down, that a person might have an appeal by bill in thie 
'! king^s bench of any matter that touched the king, whether 
; mediately or immediately {b). For further information on 
this subject^ we must wait till we arrive at later times, 
when they began to speak more plainly about the com- 
mencing of actions by bill, and the extent of this privilege 
was explained upon certain and settled rules. 

.There was another course by which matters used to be 

conimenced or forwarded incourt,^hich W2is^y surmise ov 

suggestion. Iti one sense of these terms (and the original; 

one), in all probability, nothing more was meant than a 

verbal application, praying that process might issue for 

carrying on a suit already commenced ; and in that sense 

we frequently meet, in the Reports of this reign, with a 

suggestion to the court (c). But there certainly was in the 

exJthequer an original commencement of a suit, as has beei> 

mentioned in another pikce, by a mere verbal surmise or 

suggestion (J) ; and though this was sometimes disputed in 

the case of common persons, yet it was still held to be the 

, course of that court, and, in the case of the king, was not 

i attempted to be withstood (e). This was the shape in which 

I that proceeding first shewed itself, which afterwards grew 

A\xiX.odLaiYiformaiion. 


(a) 30 Ass. 14. (ft) 17 Ass. 5. (c) Passim. (rf) Vid. ant vol* It 42*V 
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pleading in causes was carried on through great ^^ .^..^ 
part of this reign much in the way in which it 
was described in the former period ; but it is said (a), that 
about the middle of this reign it became the practice to draw 
ap the declaration and pleas out of court, and deliver them 
in writing to the prothonotary, front whom the adverse 
party receive^ a copy, to enable him to give in his plea in 
answer. The book intitled Nova Narratwnes is adduced as 
a confirmation of such conjecture. But this seems to give 
little credit to a conjecture otherwise without foundation. 
There appears nothing in the Reports of this reign to 
assure us of any such alterations; for they $tate the pleading 
on both sides In the same manner as the Reports of the 
time of Edward IL as though they were debated vivA 
voce in court. Yet it cannot be denied, that, towards the 
latter part of this king's time, pleading was brought to 
more certainty and system than it had before exhibited ; 
such as it was natural should follow from the deliberation 
!l.with which proceedings might be penned when drawn out 
of court. It is therefore truly said by Sir Matthew Hale, 
that pleadings were now somewhat more polished than in 
the former reign, without running into uncertainty, pro* 
lixity or obscurity (J). The putting of pleadings into writ* 
iug was the first step towards the refinement and subtlety ; 
a£^cted by pleaders in after-times; though at present they \ 
went no further than was necessary to bring the matter -: 
in question before the court with due clearness and pre- : 
cision. 

Sufficient has been said, in speaking of difierent actions^ 
to give some idea of the state of pleading at this period ; 
what remains to be added will be very short and general* 
It seejns, that in the beginning of this reign the order of 
pleading to the count before the writ began to obtain in 

(«) Giibcrt»g Orig: of King's Bench. (b) Hist. C*m. Law, If 3. 
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practice; for it is said in the 4th year, that after (jyer of 
the writ (which was necessary previous to its being plieaded 
to) the defendant should not plead to the count (a) ; and 
though afterwards (i) the contrary was permitted, yet a 
few years after, nambly, in tlie 30th year, it seems to bavfe 
been settled in the following way: that a defendant should 
plead fifst to the jurisdiction, then to the person of the 
plaintiff or defendant, then to the count, then to the writ, 
and lastly to the action (c). There might be reasonis of 
convenience and propriety which contributed to establish 
this course. When pleadings were put into writing, it 
was natural that the count should become more strict and 
formal ; and, as it contained the substance of the writ, it 
was sufEciently~full and explicit to become the first object 
of criticism to the defendant, as the writ had been in 
earliej times (</); the defendant therefore in his defence 
was expected first to take^otice of that, or intirely to 
waive all objections to it. 

The fashion of these times was to state special matter of 
justification or title in almost all actions, and to avoid as 
much as possible the general issue : this-led to much vying 
and revying on both sides. Perhaps this arose from the 
nature of assises and rea^^actions, which being special in 
their form and for the trial of some title, necessarily called 
Upon the parties to be particular in their pleadings: the 
personal actions in use naturally partook of the prevailing 
taste; not to mention, that in trespass and replevin some 
question of title was very often litigated. 
The 5ecte We liave seen in the preceding reign (^), that the 
wager, practice of examining the secta of the plaintiff had 
ceased, though they still continued to be produced : but since 
they had thus become almost useless, it maybe doubted whe« 


(«) 4 Ed. in. 133, 134. {b) 24 Ed. IH. 35. 47. (c) Thel. Dig. lib. 
10. c. 1* «1. (rf) Vid. ant. rol. 11. 266, ^61. {e) Vid, ant. vol. II. 332. 
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tber now th^y cbtitinued evfen id be pi-dc?uced ; at least, 
there is no metition of the secta all throiigh this reign; 
though the forriml conclusion of declarations by itidt pro* 
ducit sectam^ 2LS it was still used, preserved a remembrance 
of the old pKtlitici;. The secta] howev(ir, were s^till pro- 
duced by a defendant, Who waged his law, though it may 
Be presumed th^y were nevdr examined ; as the only bb- 
ject of such examination had formerly been, to confront 
them, and weigh their evidence against that df the plain- 
tifPs secta. 

f he law-Wdger did not seem to be settled upon such 
fixed principles, as to leave no doubt about the instances 
where- it should, and where it should riot, be allowed : we 
find some difference of opinion upon this point. The 
stSLte in \Vbich this piede oiF old law stood in this reign^ 
will be better understood from a short view of some ad- 
judged caSe^. 

We have before Seien, that a defendant was not permit- 
tee) to wa^6 hid taw agaitist ah obligation : however, tbougli 
he cbal^ not deny .the obligation, arid the debt grounded 
thereon, in this way ; he Was allowed, in an action upon a 
deed, the privilege of waging his law of non-summons, and 
the like,itl thfe sartife itiarin^r a^ had long beerilised(<35). The 
follbwing are s6itie instafices 6f Jaw-wager. In accariipt, 
thfe defendajrit said, that he gave.iKe pJaintirfa statute for 
ihe dfebt, arid a tunnel of wine for the damages; to which 
the platntilf fepfied, that he riever received them, arid ten- 
ured his law, \(^Kic1i wasYeceived (6) ; the issue being con- 
^dered as iii the nature of the general issue in detiriue^ 
where the' lalvi'-Wager was the comnion trial. In an action 
of aceompt where the rec^pt was alleged to be* by the 
hands of another, the law-wager was allowed {c) ; the same 
also in debt upon the arrear of an account (£(). 

(a) 28 tdi nr. 100. a.* S9 Ed. III. 44. b. {b) 30 Ed. III. 4. b.^ 
(c) 47 £d.'m. IS. (d) 49 Ed. UL 3. 43 Ed. IN. I. ft. 
▼OL, lil. H 
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In detinue of charters law-wager w^is allowed (a), not* 
withstanding it was urged^ that charters being things re«* 
lating to the freehold , ought to take the action out of the 
common course, like an obligation upon which an. action 
of debt was founded. In another action, some years after^ 
for detaining charters, this matter was argued .again, and 
a difference seems to have been taken between a general 
declaration for charters, and one that specified the charters 
detained ; upon which the plaintiff had leave to amend ; 
and, after specifying the charters, the defendant was forced 
to'plead to the country {b) t this, however, was of a bailment 
to the predecessor of the defendant, who was dean of a 
church, which was an additional reason for putting it to 
the coutitry. . ' 

It was l^ld, that law- wager should not lie in debt for 
recovery of rent, because it was connected ^th the realty (c). 
The rent in this case consisted not in money, but in corn 
and other things ; and the action was laid, not in debt, bat^ 
as for a detinet of those articles ; upon which ground it 
was that the defendant offered his law-wager ; and upon 
the above reason it was refused »^ 

In an attachment upon a prohibition, the defendant was 
not suffered to wage his law ; for it was said, that suing. in 
^the spiritual court was a trespass and c.ontempt of the king's 
writ and authority, and in such case no wager at law could 
be allowed (d). Notwithstanding this determination, it was 
allowed in a subsequent case, though in another ^ey re- 
turned back to the first resolution, and so settled the Jaw (<)* 
Indeed it was held generally, that no defendant could wage 
bis law against the king (//, for which reason it was never 
allowed in the court of exchequer. It was held, that 


(a) 38 Ed. m. 7. a. (&) 44Ed. m.41.b. (c) 50 Ed. Ill 16. b. {(i)U 
fid.111. 4. a. («) S4 Ed. UI. 39. a. 44 Ed. HI. 33. (f) 50 Ed. la I. 
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where a testator might wage hh law, his executors might 
also («% 

The trial by proofs, which is.«o often me*> TrmiikypTooft^ 
tionedin Glanville and Bracton (6), contiQucd • n<i other triauv 
^till in «se> though its application^ was extremely circufn- 
scribed. It seems to have been resorted to only in such 
cases where the matter could not, by constr-iic^ion of lawc> 
be supposed to be within the knowledge of the pais or 
conntry. The most common instances we meet with of 
this trial were, where the. husband was alleged to be alive 
in another county. Thus, in an assise brought by 
woman, ^Uie fuU uxor B. the tenant said, ttiat B. was 
alive in another county, and he was ready to prove it ; 
that is,. to pqt it on the trial by proofs. To this it was 
answered by the other^.ide, that this amounted to the issue 
of covert baroUy which was triable by the assise ; therefore 
they prayed the assise might pass. But it was the opinion 
of the court, that this point had formerly been always 
tried by proofs and so it must continue ; yet, they said, 
had the assise been brought Mrithout the plaintiff alleging 
qiue fuit uxor B. it would have been otherwise. If the 
deed of an ancestor was pleaded, and it was contended' on 
the other side that such ancestor was alive in^notber county, 
or beyond sea; it was the opinibn of some, that this should 
be tried by the assise^ and not by proofs (c). In an assise 
against baron and feme, the baron did not appear^ but 
the wife did, and pleaded the death of the baron in a fo« 
reign county ; upon which the plaintiff prayed the assise, 
without alleging th^ baron to be alive in the first countyt 
but this creating a difficulty, the justices adjourned it to 
Westminster, where it was adjudged that it should be tried 
by pnHfs\d). Again, in anappeal in the kingV bench, by 
a woman, fpr the death 6f her husband, in the county of 


(«>^ Ed. m. 36. b. 37, a. (fc) Vid. ant. vol. I. 126. 161. 143. 381, 
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B. the defendant said, that be if as alive in the county t^N.. 
and they had a day given them to bring their proofs on 
both sides ; one to prove the death, the other the hfe of the 
party (a). This^^rial in appeal was considered as peremp*' 
lory ;' and tberefore, if there wa& a doubt of succeeding^ 
they would withdraw that plea^ and pleadthe general issue, 
not guilty (J). * 

The foregoing trials were all upon on^ point.: the fol- 
lowing was of another sort. In an assise there arose the 
issue, whether the priory of i>. was donative and remQVUr 
l)le, or perpetual ; and tlie Reporter say;sf it should seem 
this ought to be tried by the assise, and aiot by proofs ; 
because it lay in the knowledge^ of ttie paiSf whether t&e 
priors had enjoyed the land all their lives, and acted as 
lawful owners all that time : but it was said by Ptrcy^ that 
as the prior was a pribr iadien, and the chief priory was 
beyond sea, it should be tried by proofs ^c). It may be, 
observed, that the formal words by which a par^y signified 
that he meant to make out what he asserted .p€V pais^ naoie- 
ly , that he was ready to verify it, seemed to import a higher 
confidence in this decision thaa in any other ; and againv 
while the evidence of proofs cpuld no ooore than provt the 
matter on on.e side and the other, the determination of die^ 
jury was called v^redicium^ that is, a».it should seem, a 
verity not to be controverted. 

There were other methods of en<}uiry, which might be 
called trials per proves^ and were the remains of the old' 
jurisprudence. A recovery by default in dower on a prt* 
cape was pkaded in an assis€^ and tjbe plaintiff said the land 
in question was not comprised iin, that recovery^ ^ This trw 
to be tried by the suo^moners and viewers in the fkstaetioo ; 
and if it had been upon ^ grand cape^ then by .tbe.sumn[ic9iu 
ers, viewers, and pernors (d),. In other cases, whene^land 

(a) 41 Am, 6. (b) 43 Ais. «6. («) 43 A*». 4, (<0 434^rm. U. 
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was to be identified, there was a mixeci .trial, consisting 
partly of the pais, and partly of proofs*\'\scs .where, in an 
assise, there arose an issue, whether the larvd 'in question 
was extended, and put in execution under a ucitute mi&r- 
chant ; there process was awarded against the extenders to 
be joined with the assise to try the issue (a). Where a reco- 
very was pleaded in-a former assise before the same jtfifr. 
ticjBS, and the plaintiff said they were not the same teik?^^ 
mentSy be put himself to prove it p&^ primosjuratores etpcr 
alios^ and it was tried in that manner (^), This trial by the^ 
former jurors, and by others, was very common where a 
former recovery was in question (c). The practice of 
joining the witnesses in a deed to the pannel of jurors, 
was very ancient, and continued still in use, as will be seea 
presently. , 

Ano,ther mode of trial was «by the certificate of the 
bishop^ who bad cognisance in certain questions of a sup* 
posed sjHrltual nature* Much debate had been occasioned 
by the contests about spiritual jurisdiction between the lay 
and ecclesiastical courts* When the grand bounds of these 
two tribunes wer:e settled by parliament, and by long 
usage« there apparently still remained disputes about terms, 
which led into many subtle explanations and artificial dis- 
tinctions. Though it was beyond all question, that, in 
cases of general bastardy, matrimony , profession, divorce, 
9iid the like, the court christi^ was to determine ; yet it 
w^ held, that eVen those points might be brought into de«> 
bate in such a way, as to draw the cognizance of them 
from the spiritual to the lay tribunal. It depended there* 
fore upon the pleading, and the form of the issue (^, whe» 
ther they were to he tried by certificate, or per pais. So 
miuuteiy were these pretended distinctions refined upon, 
that they did hot always escape the charge of contradiction. 


(«) 31 4n. ^ (h) %^ Ats. 16. (c) 40 Ass. 4. {d) ¥14. «nt. 
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• '•* ' 

In an assise bji^tsn-on and feme, it was alleged by the 

tenant, that tHerQ had been a dirorce between the plain* 
tiffs, and on^ of them had since been married to the tenant. 
therefore"^6e was the wife of the tenant, and not of the 
plajntrff.. /After much debate and argument, it was held, 
- this Vbould be tried by the pais, and not by certificate of 

,<hi*xrfdinary; and this was on account of the conclusion of 
.\/pife plea, et essent nient son fevie {a) : for if he had rested 
../•upon the divorce only, that being wholly a spiritual matter, 
must have gone to that tribunal; but the^ conctusion4)eing 
a matter in pais^ brought the whole before the country (A). 
This distinction may b^lp to reconcile many of the cases. 
Thus, where the issue in quare impedit was void^ or rtot 
voidy it was to be tried by the country; but otherwise if it 
had been/u//, or not full; for plenarty was to be tried by 
the court christian (cr), whidh alone could judge of it. Where 
the issue was, whether the maker of a deed was professed 
the day he made it, it was tried by the country; because, 
though the profession was properly to be tried by the certi- 
ficate of the ordinary, yet here the profession was admitted,. 

. and the doubt was only upon the time when the deed was 
made (d). On th^other Hand, where imprisonment was al- 
leged in the ordinary's prison, at the time of the outlawry, 
it was tried by certificate (e). It seems, that it had become 
* the practice to try by the country even the direct questions 
of profession, general bastardy, and the like, if alleged in 
a person who was dead, or a stranger to the action. This 
had been done in some possessory actions, particularly in 
assises, where dispatch might be thought some apology for 
the innovation; but this was not universally approved, and 
they seem to have recurred sometimes to one tribunal, and 
sometimes to another, according to the opinion of difFerent 
judgeh (f).^ 

(</) 39 El. III. 31. (ft) 39 Am. 8. (c) 40 Ed. lU. SO. (d) 44 

Ass. 10. it) Bro. Triall 140. (/) 38 Ass. 30. 41 Ed. HI. 37. 43 Ed. 
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Upon the whole, the liaw seemed to stand thus : That 
the issues oi feme or not feme covert j pf sole parson or not 
parson^ born before espousals or after, and the like points, 
which \v;ere mere temporal facts, were to be tried by the 
pais; but the direct points of general bastardy, n^ unque 
accouple in loyal matrimonjfy profession, bigamy, divorce, 
ability in a parson, and the like matters of spiritual cogni- 
zance, were to be tried by the bishop's certificate. Yef, 
owing to the forms of some actions, as well asjto the way 
of pleading above stated, these direct issues on spiritual 
matters were mostly avoided. Thus, where a woman de- 
manded land of her own possession ,*' or of a possession with 
her husband, as in an assise, in a cui in viVa,and other posses- . 
sory writs, the issue of ne unque accouple^ 8(c» could not 
arise : but it was otherwise in dower, and an appeal de 
mofte virif for there she claimed through her husband (a). 
The nature of possessory actions was such, that the above 
issues seldom arose between the parties, but connected with 
such circumstances as made them very proper objects to be 
enquired of by the country ; which consideration was assist- 
ed by a general propensity rather to commit the trial to a 
jury, than to the ecclesiastical judge. « 

In proportion as any of the foregoing trials' .^. . 

gave way, the trial by the country succeeded m 
its place : this mode of trial became every day more com- 
mon. As it grew more frequent, its nature and properties 
were o^ore discussed and better understood, and the rules by 
which it was to be governed became settled upon principle. 
The learning upon this mode of trial consisted in the quali- 
fications of the jurors, the manner of giving theij verdict, 
and the subject matter that was .within their cognizance. 

The idea of jurors being of the vicinage where the 
fact to be tried had happened, was in some measure given 

(a) 40 Afs. If. 40 Ed. HI. !25. 49 Ed. IH. 18. 50 £d. III. 19. 
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wp; for they were now to enquiry for the body of the ^ 
ispunty, and it was sufficient if there were two of the 
hundred to inforou the rest : tiQW^ver, it was a good caus^ 
.of cbWlengp if there were no hupdrpdors (a). If the vena^. 
was ^ws^rded out of two counties (as it was in some c^es) 
each sheriff was to return tweuty-fqur jurors, ali(J there 
ought regularly to be six of each upon the inquest; tliough 
should it appear upon examination of the jurors that there 
were not six in town, the inquest might be supplied frq^ 
others (5). In all cases where there werfs nQt sufficieat 
pf the jury returned, after defaults or challenges, the 
plaintiff might pray a tales, as it was called, \o the amount 
of t^n, but not further (c) ; for though </(CCew taks wap 
common^ ss^^s the book, we never heard of undecim toifis; 
aiotwitb^^ndiqg^ in a.n attaint eighteen tal€$. wer^ ^llo.wed 
%o make up the jury qf twenty-four (</). Where ^n s^sss^ult 
hfi,ppened iii We^tmi:nster*ha|l, and it w^s prp^seput^d by- 
bill in the king's heuch, a jury was i^w^rded pf those per- 
sons who |?fipt shops in 4he h^ll (e). Ip iord^r that the jury 
jUiight be abpve all exception, the causes pf challenge were 
very nuinerous : thesp were eith/er to thp armj/^ pr to the 
polls. If a juror was nominated by oltU^Jf . party, if the 
sheriff was d^ robes , s^ they palled i<;^ tojeitbpr party^ 
these were challenges to the arrays the sheriff not bpipg 
supposed suflpiciei^tly impartial to return ^p indifferent 
iS^^F (f)* Jf * j^W was a relation, pyen ^p thp remotP 
degrees, as ip the eleventh dpgrpe, or if bp held l^ds 
in lease of either party, it was a good chjallenge tp tjhp 
P^mjS^', When such disltant apprehensioni? of favour in 
jurors' were regarded *as legal objeptipns, it is es^fy to 
in)qgiae*how mpch argument might he raised Pn the sub- 
ject of ch^.]le«ges {b). * 

(a) 13 Ass. 12. (b) 48 £d. III. 29. {t) 47 Ass. 11. (d) SI 

Ed. III. 43. (e) 42 Ass. IS. (fj 38 Rd. III. 25. 49 Ed. III. 1. 

(g) 4J Ertr lit % «i F4. l^. 41. (h\ 744 f pt. ^. X. 329, 
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A chfillenge oi the array used to be trued by the 
coroners ; ^^ if it w^ found ag^in^t the sberiiF, the venirif 
would be ^irected to the coroners. A pballe^nge of the 
poU^ wp.\il<i bp tried by two of the ju^rprs already sworp, if 
so in^ny were sworn, otherwise by sqi^e' persona die fircuni^ 
stantibus (a). 

W^ h^vc seen the methpd yi\)\c\x had got into practice 
in the tipie (6) of Edward I. of compelUng a jury to agree in < 
their verdict, f'his authority over jurors seems to have ; 
been exercised by judges with yefy little scruple. Souae : 
instances of the treatment j&^perienced by jurors in this ' 
reign will shew the nc^ons ent^jrta;ine4 by our ancpsti^rf 
poncerniug this proceeding. Jn ^be eighth y^ar of thp ■ 
king, in a writ of mortauncestor, ^ juror Vho bad delaye4 •' 
bis coinpaniona. a day and a night ^epause he would not : 
agree with thena, and this (as the book ^^y9) without ^njr ' 
good reason, was committed to th^ J'l^ett f^pd wa3 a,fterr 
wards let to mainpriz^^ till the court w^re advised what : 
5tep to take with hiin.- la the third year, where^ ip w i 
action of trespftss, qiie pf the jqry wphW not agree, the | 
JMydlge tpp^k thp verdict pf the eleven, aiud commttted the i 
twelfth to prison (c). Tbi? sanae wf^s done in the twenty^ • 
third y^ar {d). But th^ takipg si, verdict qp dicta rnqjoris [ 
p/s^rfis juratomm, though 9onformabIe with the old prac-l 
(ipe (€)> began to go put of use toiv\f^rd^ the latter end of>: 
this reigq; for in the fortietji y^^, when eleven gave^tlieirj 
verdict without absent of the twelfth, they were fine^ iy* . 
the justices (fj. 

lu the ^ext ye£^r this point was debated, and finally fset- 
tied* In an assise, all the jurors were agreed except one, 
^ho could upjt be brought to concur with them; they 
w^r^ therefore remanded, i»nd reqi^ined all that day ^nd the 


(«) 21 A|SS. 25. 20 A8S. 10. (b) Vi4. ant toI. \h 267. (f) FiU. 

Vercl. 40. (d) B;o. Jurors 53. (e) Vi<J. nat. vol, t 36a. (fj 40 

Asi.10. 
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next without eating or drinking ; and then, being asked 
by the justices if they were agre^ed, the dissentient answered 
^ Noy and that he wouTd first die in prison ; upon which 
^ the justices took the yerdict of the eleven, and committed 
'the single juror to prison. But when judgment was prayed 
in the common bench upon this verdict, the justices were 
unanimously of opinion, that a verdict from eleven jurors 
was no verdict at all: and when it was urged that former 
judges bad taken verdicts of eleven, both in an assise and 
trespass, and particularly mentioned one taken in the 
twentieth year of the king; Thorpe^ one of the justices, said, 
that it was not an example for them to follow, for that 
judge had been greatly censured for it (a); and it was said 
by the bench, that the justices ought to have carried the 
jurors about with them in carts tij[l they were kgreed. 
Thus it was settled at the close of this reign, that the 
jurors must be unanimous in the verdict, anci the justices 
wiere to put them under restraint, if necessary, to produce 
such unanimity. If the jurors, when committed to the 
care of the sheriff, ate or drank or went at large, the ver- 
dict was void, and the party might have a new venire (J). ^ 
! It happened, When a jury were put together to consider of 
their verdict, one of them secretly withdrew himself: fcJI: 
this contempt he was fined an4 imprisoned, and another 
sworn in his place {c). This compulsory power over 
jurors extended even to the pannel ; for where a false re- 
.turn of jurors was made by the bailiff of a franchise, the 
justices reformed the pannel (d). 

To relieve themselyes from the difficulty of deciding, the 

jurors might find their verdict at large (e), as it was called • 

"^ , that is, they might state the special circumstances, and 

leave it to the discretion of the court to make the conclu* 


(a) 41 Ass. 11. (B) 4 Ed. in. 24. (e) Bro. Jur. 4$, 

{d) 41 Sd.111. 26. (e) Vid. ant. 23. 


CHAP. 3tvi. EDWAtlDlIt V 101 

gion thereon : and tbey might do this, as well On a special 
as a general issue (a). In such verdicts, it was not uncom- 
mon for the jury to find fiiies^ and other matters of record ; 
for though they could not be compelled to find matters of^ 
record, they might, if they so pleased (4). 

There was great doubt, how far the jurors might take 
cognizance of matters that happened out of the county ; 
nor does there seem, to have been any principle yet agreed 
upon, which enables us to pronounce with confidence as 
to the geneil-al law upon this point. Perhaps, the distinct 
jurisdiction between counties depended iiiuch on the same 
sort of reasoning as that between the spiritual ^lid temporal 
courts ; so that though the jury of one county could not 
find a fact which was necessarily of a local nature, and. had 
happened in another county, yet they might judge of mat- 
ters that were only accidentaUj/ so, or dependent upon such 
local fact. Thus it was held, that the jurors in assise 
could not find a dying seised in another county, but they 
might find the dying simply (^).- It may be observed, that 
the general propensity of courts was, to confine jurors to 
the cognizance only of such things as happened within 
their own county. 

If there was any doubt concerning the competency of 
the j^urors of one^cpunty^o take notice of facts happening 
in another, there was not less difficulty in deciding from 
what coufity the jurors should be chosen to'try an issue 
when joined. It was usual in pleading, for the ^^,, 
parties to allege the locality of facts conform- 
ably with the real truth ; so that in the course of pleading, 
two or more different counties might be mentioned as the 
places where several scenes of the transaction in question 
had passed. When a fact was said by one party to have 
happened in jhe county of ^. and by the other in the 

(a) 82 Ass. 60. 38 Ass. 9. 18 Ass. 3. 30 £d, HI. 23. & passim, {b) Bro. 
Jur. 89. 86 Ass. SO. (c) 1 Ass. 16. 
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county of B. and the writ perhaps had been brought in 
the county of C it required some technical distinctions to 
ascertain whence the jurors should be brought to try the . 
£ict in dispute. One sort of reasoning prevailed at one 
time, a different ope at another ; and there seems to have 
been very few cases where any fixed rule was laid down, 
to govern the court in awarding the venire facias to one 
Qounty or another, , , 

It was repeatedly debated, whence the vicinage sbottld 
come to try the issue of villenage. It seemed natural to try 
this by the vicinage where the. villenage was alleged to 
^e, and so it was in the old law {a). We find in the S9tli 
9f the king, that practice still continued ; for being at issae» 
whether th^ demandant was a villain regardant to the 
ipanor of T. in the county of N. or a bastard \ an^ tbo 
inanor was in one county, and the birth alleged in an« 
other ; this venue was awarded in the county where the 
manor was(&). . But in the next year, wheuv^Ln issue arose^ 
like, th^ former, the venue was not awarded where the 
n^anor lay, but wh^re the writ was brpught (c). Again, in 
the 43d year, an issue of villenage arising, the venue was 
awarded where the manor lay, and not where the birth was 
alleged {d)* Yet the next year, they seemed to have return* 
ed back to the practice of the year 41 ; and that seemed to 
be relied upon as the better opinion (c>. But in the 4j7tb 
year, the court were still in doubt ; and in order to settle th(5 
practice, they suspended the issue of the venire till they bad 
consulted parliament, whether the verme should be of the 
county where the villenage was alleged, or where the writ 
was brought (/), What was the result of this application 
of the j^udges, we do not know; but in the 50th year 
there was. a petition, to parliament, praying, that where- 
ever a question i^rose concerniiig a man's birth, in pleas of 

{«> Vi4. ant, yol. 1. 143. (6) 59 £4. III. 36. (c) 40 Ed. III. 36. 

(rf) 43 Ed. 111. 4. ((f) 44 Ed. III. (?. (/) 47 Ed. III. 96, $fl. 
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freehold or inheritance, the inquest naigbt be of the coanty 
where the birth was laid, and nof where the writ was 
brought ; this petition, however, was rejected (a). 

The two guides for settling the yen ne seemed to be the 
landf and the Jkci alleged ; and when the balance was 
thought to stand equally between theto, thet^ was some- 
times a venue from both. Whefe it was indifferent, the 
jury naturally csme from the county where the writ had 
supposed the transaction. All this will be better under- 
stood by some examples* In the Qrst place, of land. It 
was settled, that in diebt fot rent on a lease for years, if 
any fact, as payment, an agreement, or the like, was 
alleged in ai>olher county, it should, notwitlistanding, be 
tried where the land lay (A), although there tvas an i^ue 
upop the very deed granting the lease (e)i In a writ of per 
qU4e ser^vitia^ non-tenure was pleaded ; and though the 
manor was^ in JV. and the writ brought 'there, yet, the land 
being in S. the venue came frotrt thehoe (rf). 

Secondly, as to th^/act. In ^ writ of ^tiuity, where 
the seisin^ wa^ alleged' in a different co«mty from that 
where the land lay^ and that wbeve the writ Wasf broii^ht, 
the Tenue emne from the county wW«r(e the seistn was al<ii 
leged (ft). In debt by an administratior, the defendant plead*> 
ed, that the deceased made eiitecutdrs, and died in a foreign 
coanty \ the plainti^ replied, that he died irttestatie : here 
"4he venue was in the foi'eign county (/>. A release was 
pleaded ; tb& venue wa^^ where the de^d bore date, and 
not where the land la^(^> lu a plea of eovenatits perform- 
ed in a foreign county, the venue was f¥om thenee ; and 
dib was laid down as a general rute(A) ; but m^t so wherd. 
conditions were pleaded, and alleged at^an6tkaf place (t>. 

(«) CoU. Abrid.50 Ed.m. 152. (h) 44 Ed. HI. 43. 45 Ed'. III. 3. 

(t) 4S Ed. III. e. (il> %\ £9; lU: I8i ,(e) 49 Ed. fit 5: 43 BdVtlt: S6. 
f/> UBd. Itl.l6. (t) 44 Ed. III. 34/ (A) 44£d. m. 43. (i) 45 
ld.UI.I5. 
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K.imprisonment was pleaded, tbe jury was to come from • 
the place where the imprisonment was alleged (a). In an 
action of debt, there was a plea of a baijment in pledge at 
L. and the venue was awarded from L. In dower, where 
the tenant pleaded elopement of tbe demandant from her 
husband at Z>. in the county of «f. and residing with the 
adulterer in "London^ the venue came from London (i). In 
accompt, the defendant pleaded infancy at the time of the 
receipt, and said, that he was born atB. in another county ; 
but the jury came from the county where the receipt was, 
alleged (c). Agairi, in quare impedity upon disability 
pleaded, the plaintiff said he was examined at Z). in the 
county of C. and the writ wfis brought in D. but the jury 
came from C(rf). When the venue was governed by th<» 
iact^ it always followed the plea of the defendant, and not 
the replication; as where^ the, defendant said, that the 
plaintiff and others took away his wife in the county of A"<» 
•and there detain her ; the plaintiff replied, that she was af 
large in C ; Mfere the venue came from K (r). So when, the 
tenant pleaded a warranty in the county of S. and the 
plaintiff replied, that the warrantor was stiil alive in />. 
the venue was from 5. (/) ; these being cases where the fact 
alleged by the defendant would in subsequent times have 
been traversed, and so brought directly in issue. 

A replevin was brought in Middlesex, the defendant 
avowed for homage \ the plaintiff pleaded tender of ho- 
mage in the county of Sussex, and tbe venue was awarded 
in that county (^>. Where there was eloignment in one 
county, and receipt in another, and issue was joined on the 
receipt, t^e venue was in the county where the receipt 
was alleged (A). In an assise of rent, upon the issue of nt 


<a) 45 Ed. ni. 15. {h\ 46 Bd. III. 8p. 47 Ed. HI. 85. (c) ft 

Ed. m. 7, 8. (i) 39 Ed. III. 2. (*) U Ast, 7. (/) 1 \ Am. \%, 

(^ 21 Ed. III. IK (A) 21 Sd. III. 4d. 
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charga pas, the venue came from the county where the 
deed was made; which was said to be a constant rule 
where non est factum was pleaded (a). Yet, in a quare in^ 
pedity it was doubted whether the deed of grant of the 
advowson should be tried where it was made, or where the 
church was (A). 

The following were instance's where a venue of two 
' counties was agitated gr awarded. In an assise, they were 
at issue on a special bastardy, and the espousals and birth 
were alleged in a foreign county. There seemed an in- 
chnation to try it by a venue of both counties (c) j but in the 
next year a bastardy alleged in a foreign county was tried 
by the assise (d). Yet in the same year, where a bastardy 
was alleged in an assise, it was tried by a venue of both 
counties, though not without long argument (e). And thus 
stood the law as to bastardy at the close of this reign. In 
trespass in the county of £. the defendant justified for com- 
inon appendant to laAid in the county of W. and the venue 
was awarded of both counties (/). Where trespass was laid 
in £. against two, and one defendant pleaded not guilty,* 
and the other a release at A^ there was a venue of both 
counties (^) . Again , where a release was pleaded , and the 
party replied that he was within age when be executed it^ 
the venue was awarded both of the county where the deed 
was made and where he was born (.^). As a venue might 
be had out of two counties, so might it out of two districts, 
or smaller jurisdictions. In an assise of con^mon in one 
franchise, appendant to land in another franchise^ the ju- 
rors were to come from both the franchises^ and jt was 
said, the assise could not be taken by the men of one fran- 
chise alone, any more than in an assise in canfinio contitatAs, 


(a) 96 Asf. 3. (6) 43 Ed. III. 1 . («) 45 Ass. Ifi. (d) 46 Ass. S. 

<e) 46 E<L III. 6. (/) 49 Ed. m. 19. {g) 50 Ed. III. 1. (&} 38 

IM.ni. 17. 
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which could not be taken by.the men df one county only (a). 
Agaipy in an appeal of ipayhem in the ward of Cheap, the 
defendant pleaded son assault demesne^ and in his own de- 
fence, in the ward of Cornhill; and the jury caihe from 
both wards (i). 

If no venue was laid in the plea (which sometimes, though 
not often, did happen), ttie fact wjis taken to be in the 
county alleged by the plaintifr(c). Theoptionof the plain- 
tiff to chuse the county in which he would bring his action 
seemed of little value ; for if he laid it in a foreign county, 
he might be brought back, by the pleading of the defend- 
ant, to try it in the true one : or if he brought it in the 
true county, some justification or discharge might be set 
up, which would carry the trial to another ; die conse- 
quence of which was, that there was little debate about the 
Vfenife which the plaintiff chose for his declaration. There 
are, however, some determinations upon that point. It 
was held, that an action of accoiiipt against tHe bailiff of a 
man or .should be brought ih the county where the manor 
Vais. Detinue tii>ight be brought either 'where tlie detinue 
' or where the 1>ailmerit was alleged. iVdrr^'antia charts 
might be brought in another county than whef 6 the land 
Jay {d). An action on the statute of labourers might bfe 
brought eitheV where the retainer was, or wKefe the de- 
J)af tiire of the servant ^'&s. atleged (e) . Art attachment oil 
a prohibition was to be bYdught where the^summdns to 
appear had been served (f^* Where a person was taken in 
one coi!inty, and cari*ied into another, it was said*, diere 
niight be sefparate actions of false imprison ment: the same 
where a distress was taken in one county, and carried' into 
another (g), A qudre impedit was to be brought where the 
preferment lay that was in question ; but we find the king 
brought a writ in a foreign eoufity^' and k watr held 

(a) SO Ass. 4S. (b) 41 Asi. 81. (r) 91 Ed. III. 10. (J) 40 fe^^. lit. 4, 
(e) 41 Ed. ni. 1, (/) 4f Ed. IIL 14. (f ) 38 £d. Itl. 94. 
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' well (a)» Forfeiture of litarriage was to be brought where 
the tender was (A); a writ of ward in the county where tKi 
land Jay (c). 

' Whenever the witnesses to a deed were joined wKh- . 
the jurorsf, they so far differed from the pannel, that they' 
could not be challenged, nor was their concurrence neced^ 
sary to ^oQiplete the verdict (d). It was a tufe, that the 
jurors should be exempt ' from attaint,' If the Witnesses 
agreed with theraj but if they dissentfed, tile jurors were' 
liable, as in other cases. Proeess might be had against 
witnesses, even where a deed was not denied directly, but 
the issue was upon tlie effect and consequence of it ; as, it 
tU chargu pas per lefait, ne reledsd pcts^ and the Hke (e). * 
Very little has yet been said on the process of tapiai^ 
and writs of execution t the latter afe passed over in silence 
by Bracton^ and it was of late that the former had become' 
of mucji use* . We «have seen that the w tit of capiat j bein^ 
a process of contempt (/), did nol issue without special 
award of the court; and in granting it, wbethei;, ^^ ^^ 
ip cases where it lay at common law, or Wliere it ^ 
liad been ordftiiled by thje late statutes, the dourt exercised 
a discretion acGordingto the circumstances of the'case^ In* 
an action for a'bag of charters,- i( was said, that this was a 
matter of too lirtie importance to award a capias j and there- 
for^ it was 4e^}^d{g}. The bag, and riot tlie charten^ 
being tbe»only. pretence for the writ^ they thought tbeW 
selves jii9tiG^:if they were governed by th^ value of that/ 
without any regard to tlie impbrtanee of the charters ; for 
these^ being considered as chattels r^d/y vs^re not, they said, 
such diattels whose detioite: could entitle tbe j)Tainti'fF to a 
eupias^ uod^r.the* statute 4if this king. Again; iii an ac^' 

(^) SI Sa..nii 54 4 Ed. lit. it ' Ih) titi. Vhtoe^ 4. '(cyisfik^. ijti. 4S. 
IdlMi ^18. 13. ,123 Asi. 1 1. . ) {epi^ Ass. 1 ! . 4^ id; f II. i. 41 Am. 'sa*. 

(/) Vid. iaU voL^L 34fi. . fi) 4d Ed, fll. ii' ' ' ''^ 
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tion of trespass against an i|iQke«per for geods, which a 
guest lost while in bis ion, the court would not award 
a capias upon the judgment, though the writ was coniru 
pa£emj saying, th^t it w^s foiiod by the jury to be only 
negligence ; and a n^^n w^s not ta-be sent to prison for 
t^egligence only, where b^ had comoiitted no iort (a). Its 
i^eined to be held, that where the d^endant appeared upon 
the distringas in the ro^n^ process, he was not liable to a 
capias ad saiisfaciendum upon the judgment, but only to a 
distringas ad st^isfacicndum (k)r ^^d a capias in no case was 
allowed against an t^r^hbisbop* bishop, abbot, or prior, nor 
gainst an earl, buron, o% knigbt, because it weas presumed 
that such persons must \m>^^ suflibeieiit wherdt)y they might 
be distf aiped (^). 

The common wri^s cf Qic^Qution were tlegii, fieri fa^ 
cias^ and capias j besides that abQ?e-mentione4 of disirixh' 
gas ad saii^adendum, where, tjiie defendant was to be com* 
peiled to make specjgc r? dr^ss, fs i;n detinue« It was set- 
tled, that a ^apiof mght b^ issued after a jfiert/octo^, and 
a TitAir returned (d). , Bat 9lter takii^ the. body, n^fieri^ 
facias nor elegit^cp^ld b^ ba4,.tbe person of the defendant 
b^ng copsidered as a. full Q^^Qution (e) ; nor could the body- 
lie Uken after an d^gif (/}, An elegit might be sued ioid as> 
many countit^s as jbe plaiutiff pleased {g% As. the land ^a$ 
ho\^ditpm t;h^ tiope pf the judgmeut qnly, ah apphcation 
bad b^en made^ to p^rli^poient, that it might be bound katn 
the date of tbc^opginal writ ; but no alteration wasn]at]e(4). 
Upon an elegitf all ^M:els were to be levied, under 
which were incl«|d^ (asi we.havesettii) alease for year^?, 
^iids in Wjard, Qjr in ;^xecution under a statute (f> A gift 
of goods after judginent was void, adt die ofl^>er ofitght 

i^a) 4^ Ed. ^Llh (i).49JM.IIL ^. VW- *!i*..rOl.-IL tW,inth«nate. 
i€) O. ». B. 6X. , (d) *5 Ed, m. 19. (<) ft Aw. 43. </) M. 

id.m.4. (f)47Ed.pi,SS,. (4) Cj»tt,Abrid. (OSIAm.!- 
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levy tteift iHwkr »r ^Isgiii offfief^j^cids^i^iAmth^iT^b^ 
fkny 4aU or gift, thhf b^iiig botifid by the jtidgfih^nt (A). A 
pe^sMUkeh dpoh a c^iii ad 'MtsfAtienMm; tvtis n6t tA 
be snffei^ to go at larg^, though hi^'had fotiifd ctAlnjji^ 
iiolHi the sliiif)ie,.if he was chargied ott i'i:ij^5 pro fine {6f. 
And if be ^d<iiaiped, affothei- <^i*de» mrght bb had, ai^ \)(r^li 2ki 
ai» aetiOft agiiiisf th^ gaoler (c). The ^staMi^Bed ptacct\ti 
wa», opon the return of the first capias dd sc^isfAeiefiduW, 
to issue ft^ ixig^ty aad $6 tb proc^ed^ to otitlaWry. * 
- Several etattitcis wef^inade in the i^iigit Of Edw^ahS ll 
toenf<#ce the exeeutlofr t)f pfoeess, and to punish the'hi^* 
gleets ^f sheriSfe or baiKffii ih serving it (rf) . Iti the flihe of 
Heftrylllkttliafd be^^tfibal i6 anaerce ^shieirtflb for brtiis^ 
sioii^ ftnd aefauMff of th^ itktf blit^ in^ttiba of levytng 
such amefcesli^Btd dOe^ liot sLppdat. ' ApfactJce fcad hdii^ 
obtsUiied, t^ d^al i^ ith the^e officei^s-frt axtiote ^vniitakif 
twiy; for the eotfrts <ised to issue process to the cororifenitdf 
aitifeA thci sheriff^ dtid^ecbtdtfig ^o the nator^^ 6fiht cd$^ 
lie ds^d aft^Mrards to be atrteifced (^)i Wfiet^ ^ti lirider- 
Aetiffy having the chargfe '6f jurrbrs^, hfad suffered thet^ 
t^ ^t oM^^ky and td go at W^e^ ^ capiat ad M^r 
dmhm '^^s ^^l^rded agaiti^t him, obi! of th& king^k^ 
bench</). , / ; 

Though Wefhkvfe met wSh several statutes (^) tb ^alif^ 
the abOises foffOwing frokii writi^ of protection, there has 
not yet occurred aiiy parttcdlar iiai^ntioO Of tliem^ so as io 
ens^e tts to statfe what the tenOr of tJiem v^as. 'fhe two 
pUtic?paf writs of protection weredi^nj^tiished 6y the clausie^ 
cS nohtmus add vohimUs. tf hd lattet wag the indsi geqerat ' 
aifd inbst ample. Itwa^dsUalfyObtaiiitfd'by persphsg^^ 
(6i pteteOdfng to go) but of the MojgdfOni hr t1ie slaita o^ 
fiOflie gre^t Oiaft, on th6 6%'s sei'vtce ; i^^d it wa^ lincfer the . 

(•) n Ass. 72. {h) 22 As8. 74. . ^^) 26 As?. 5i. \X Asfi. |5, ; (/Q VM, ,. 
ant. ▼ol.II. 181. (e) 43 Ed. lU. 26. 47" Ed. III. 28^ '(/)'^ Ed. IH. 24. 
fe) Vid. wi«»f^Ul. 241; '^ ^'^ 
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great seaL * The writ (or letters patent) was directed to 
all baUiffs and others, ^gnifying^ that the king had takeQ 
the bearer and all his lands and goods into his protection 
gutd profecturus, Xc^ because be yras going put of the 
kingdom on the king's afiairs : and they wer^ comofiapd- 
cd accordingly to see that hi^ person and property were 
protected frqm all harm or injury ; which protection wa$ 
fo last to- a certain time therein mentioned. Then there 
followed this clause, Folumus etmm, Kc, signifying; jthQ 
king's pleasure, that he should be free from all pleas and 
plaints, except pleas of dower unde nihil, quare impedii^ 
assise of novel disseisin, darrein presentment,, and attaiiit, 
and certain other pleas summoned before the justifses xi| 
eyre. The protection cum clausulA nQlumus^ was of a more 
confined nature : it was only had in cases where a person 
was in apprehension that the king, or some cpmmoo per- 
son^ might take his corn, hay^ horses,, charters, ^r the 
like; and it might be granted by any noaster in chancery^ 
'Without a privy seal, which was necessary to obtfiin- th/^v 
former. The clause from which the writ was named, was^- 
Nolumus, j(c. signifying the king's pleasure,, that no oo^ 
should presume to take the property of the person so piio*. 
tected (a). * . 

Thecrimeof. We shall now consider such alterations as 
treason. ^^^^ ^^^ jn ^fjg criminal law during this-: 
reign. The crime of treason was brought to somewhat 
more certainty by the famous statute made in the 95t\^ 
year of this king {b). All the treasons enumerated in that 
act were considered as treasons before ^ and many that are ; 
not there mentioned,, were,, however, still tontinued by the 
Gburts to be construed treasons, notwithstanding the^strict 
injunction of that act. In order to s§j this subject in a true 
}ight, we shall first mention such cases of treason in this 
reign as are recorded to have happened before, and thea 
such as happened after that act. 

(«) O. K. B. 21'. W Vld. ant. vol U. 45SL 
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In the 12th year of the king, a girl of thirteen years 
old killed her mistress, and was burnt; which shews that 
it was considered as a treason (a); so that killing a mistress' 
was held equally criminal with killing a master. Th« 
punishment of such an offender was, to be drawn and hang- 
ed without any benefit of sanctuary (6). How conform 
able the statute of treason was with the common law as it ' 
then stood, may be judged by the following passage of a 
Beport in the^2d of the king, which was the year when the 
petition was first presented to the parliament for thedeclara- 
tion of treason. Treasons thM touch the person of the king 
are there instanced as follows : Imagining His deaths accord- 
ing with his enemies, falsifying his seal, counterfeiting his 
moneys and the like ci so that coining was considered among 
the higher order of treasons, as stated by The Mirror^' 
though it had been otherwise in the earlier times of our law. 
In all these treasons, on aecdunt of their heinous nature, and 
their near connexion with the royalty, the law allowed no 
person but the king to derive any emolument from them ; 
and therefore he had the forfeiture of lands and goods. But 
where a master was killed by his servant^ and in other in- 
ferior treasons, the escheat belonged to the lord of wh6m 
the -offender held' his land ; ail which corresponds with, 
the language of the statute of treasons* The case in which 
the law was so laid down was, where a person was indi<:ted 
foe killing a king -s messenger; which, on that occasion^ 
was held to be of the higher order of treasons {c). 

After tbie passing of the statute of treasons we find the 
following cases: A servant departed out of his servic^ 
and a year afterwards killed his former master, upon a ma- 
lice, that he had (Conceived. against him while inhissertice; 
ajid for this he Was drawn and banged {d). Shard, who was 
the judge pn that occasion, forbad, under pcun of impri#' 
sonment, that any one should furnish the prisoner with ^ 

(a) 1« kVL 30. (ft) 31 Ed. lU. 17/ <c} 83 A8«. 49. {d) ^Ajm,7^ 
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hurdle or Qth4r tbiogiabp^drawn apon ; bnt directed that 
I|9j(h(>.qld be 4tl^ggQdby horses out of the haU where judg* 
v^nt Mi9fi Pi^^^i tot^ g^U^ws. Th\}s.drawwg was a se« 
Tiptis pt^rt of thQ s^eteoji^e. In thfeS^tli year k was held, 
that s^^liering tQ th^ king's enemies in Scotland was only 
fej^y^.^fidl n^ tr^po («); for what' reason, it isdifficult 
to ^y« , HoW9l^r» where a Normaa waa captain of an En- 
gliqfll $bip CQintaioing several Edglishmen, and tbey com* 
T^itM toany robberies onvth^ sea; it was hekl by Shard^ 
tl^, iji^Hsoiucb as tint formef! did this m the Norman Umgne^ 
\\k ^as OQly feloAy in faitn ; bat in the others, wha did ttin- 
ET^lishy t^ the Heport expresses it, the fact watf trea!son. 
Thi& Q^tx^j» T^y remarkable: first, as it was neither ex- 
n§^)y within thae statute of treasons, nor declared by the 
ad^^ip^ .<)if parliaiintet: seeondly, as it was upoiii the high 
sea$.; from whiob it.shouki seem that the admiralty as yet 
<M .i\Qt; Qxi3t^ or at kakt a&cted no j^nris^iction of thai 
s§?it t^); The aboi^ c^se was held for law by the court ; and 
i^ lifAS.9'ti the' same time agreed, in the ca^e of a servant who 
Imd.pjrOcun^df another to kiJI his master^' that' as this, iF 
cQa191illjtedy.waa.qDly felony, in the principal, it co^ld not 
< fa# triaa^onin the accessary. 

The ideas of honvieidevHricH prevailed in the 
H9mi9ificv timeof Bractoir,secincd Still to g6vei-9^«), Tbw 
^tftft p^Qulariydbsenrabiein.wbat was called homicide 96 
d^enJknds, wbere^ the 'defeqdaitt was reqiii tied id makooat 
the absolute iieceBsity he xvandnder to act In his own defence. 
Wfaebebneparsued ainotbevwith a stiok,andstf iick him,and 
tbe^persoa.sJtrlokenagainifttriiek the pursuer^ of which blow 
hediedg h^^ becausait was provedthat the pevson kiUing- 
ipEgfatiba^e.flBd^ bnti would H^, lather chasing to assault 
thr'.pik9tiQr,vit wasi hjBtd to bei felony (li). Where the de^ 
cea^dthaddhufwnltbe defendant to the ground, ^an4 drew 

.; i! : '/ •! : : ^.'I.^ :/. . - «• it/' l-'T ': • ; ; : . \. ' 
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his knife to kill hioi, and the defendant, wUIe upon the 
ground, also drew a knife, upon which knife the deceased, 
in a hurry to do the act, fell, and was killed^ this wis held 
not honiicide se defeTidendo, but not fel6tiy at sill, thef death 

, having followed fi'om the motion of the deceased htmself; 
This distinction was material to the defendant i fbr not- 
withstanding se defendendo was a killing under an absolute 
necessity in defence of one*s self or property, it was still 

, komictde, and the goods were forfeited upon cohviction. 
So vt^s it bdd at common laW; and as the j^tattite of Glo- 
tester (a) had only ordained that the convict should havc^ 
t charter of pardon, th6 forfeiture remained as before (ft). 
•. In respect of hoiiilcide when committed in defence of a 
man's property, it was held, that whete a thief a^skblted a 
man, and pursued him, if he killed the thief, the killer 
shouki go quit (c). A^ain, \irhere it was proved that the 
deceased and another cauie to the hous6 of the defendant 
with a design to burn it, and the defendant, heing then at 
bOfib^, shot an arrow, and killed the deceased ; this was ad- 
judged n6t to be felbny. It tras at the sahie tim^ s^id^ 
tihat where a thief had Vobbed and killed a mserchant, and 
tile merchant's servant tame suddenly lipoh the thief, kti^ 
Jiilled him, it was liot felotiy (</)• It will be se^n liriesently,' 
that such killing Ivas sdmetimes esi^etn^ijii^ifiabkl 

iH6^t o( the foregotftg were cases of homicide which 
Braxton calls« tx necessitate.^ We shall no W consider suctf 
Bis he denominates exjuMitid. Thi^ was; when the killing 
hapfyened in the execution of lawful process. And here 
the defehdaht, ihstead of pleidirtg not guilty- mighi^ state' 
the special matter in the way of a jiistilfication ; and 'if it 
was proved true, he went quit, without a charter of par- 
cton. In' such case of justification, the jury'i^ere changed' 
t6 find if the thief; against whom the prob^sk Wasdir^bted,^ 

M'Virf.«dt.f^i.n. 153.^' ' {tf) 44id.rii. 44. ii jaiin. li 
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9puld have h§^ otherwise taken ; so strictly did they re« 
quire, even injiisfi^ble homicide, that a plain ntcessiij/ 
should be ijnade out; to warrant the killing* It was at the 
same time said^ that a man might in majiy csL^e& Jusiifj^ a 
killing ; as, where thieves came to rob, or burglariously t^ 
break a bous^, they might safely be killed, if they could 
not be otherwise .taken :^ the same of a gaoler, if he bad a 
weapon in his hand, and was attacked by his prisoners (a); 
so that it should seem, the killing a thief or a burglar, if 
he could. not otherwise be taken^ was not homicide se de* 
fendendo, hut justjfiahle. In Reading our old writers on 
crimin,al law^ it should be remembered, that they made a 
distinction \^^iv9e^n hom]Q\Ae st^ defendendo itom necessity, 
and se deferukndo justifiable ; th^ fol-mer being felony, the 
latter none a^ ^11- 

There was no allowancie in our old criminal law for the. 
infirmities and passions of men's minds. A killiog, if in 
a. quarrel pr sudden affray^; was equally felonious with any 
deliberate act of killing: it was so in Bracton's time {b}^ 
and so it still cqntinued : therefore, where two men were 
fightipgy and. ^nptber interposing to part them was killed 
by one of them ; to adjudge this felpny , was perfectly con- 
sonant t|>the notions of law that had long ,pirevailed (((r)»^ 
in Bracton's time it was held* that to procure a^ abortion, 
after tKe foetus was formed and animated, wa$ homicide: 
the courts npw began to think ctherwis;e. , A man beat a 
woman big with two children, of .\yhich one then died $ 
the oth^jf; was born alive, and baptised, but died two days: 
ajfter of the injury it had received; aqdajl this was stated 
if^ an indictment: but it was held by the court. tiot to be f^- 
^PJ>y (f?)- It wjgLs the governing opiryon all. through this 
rpjgn^. that to kill a child iri ventre sa mere was not felony ; 
the reason given for it behi^, that such a child, as it never 
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was in r^mm naturd {a)^ could not properly be said to be 
^ccisusj, though the same reason would not apply to one 
that was born, and^ died of the ipjury it bad received in 
'^^enife^ as in the foregoing instance. . 

The practice was^ if a jury acquitted a man of homicide^ 
to direct them to fin^d xvho was guilty of the liilling (4), in 
ofder that so heinous a crime might not go unpunished, 
. We find where a jury had acquitted a man who was in- 
dicted for the death of ladoth^r, ai^d they were directed td 
say x»ho killed the deceasied, they said that he was in a pas« 
sion^ and fell uponiii^ knife, and so. killed himself (c}« ' It 
was common to indict a person de morie ignoti^ which was 
held sufficient ; but in an appeal, the name of the deceased 
was always to be aaentioned;.the latter being a suit that; 
belonged only to the relations,,who must of necessity know 
him; the former being a presentment b}' the jurors for the^ 
king, without any know ledge pf the deceased {d). There is 
an opinion, that persons outlawed for felony, as they were 
capita lupim, ti;iight be killed by any-body ; though Brae* 
ton lays it do>yn|Otherwise ((f); and says, that even where a, 
sentence ^f .Utv^ was not executed in due order, it. was an 
o&nce* , Y^ry early in this reign we find a person arraigned 
for KiJJi»g ?^ outlaw, for felony (/J. In the 27tb year, in 
.an app^i of death by a woman, the husband's outlawry for 
felony ,yf^s pleaded, and, though over'^ruled, a case was, 
mentipned wh^re it had been allowed (g). It is probable, 
that the slayers of such unhappy^ objects, went without, 
punishment, rather from some peculiarity in the circum« 
stances of the prosecutions then in use, than from any prin*^ 
ci^e of law authbrising such barbarity. The heir of a 
person so outlawed- could not have an appeal, because of 
the corruption, of bloody and, therefore, till the time of 
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Hefnry III. whi^n the proceedhig: p&rfMi^m patrim became 
more common^ there was no regular «iethod-of bringinj^ 
ftnisb offsnderd to justice. But now, when indictments were 
preferred almost as frequently as app^k^ it is no Wotidei* 
tbat those who committed violence on such persdtis^ were 
brought to punishment. 

tarcen ^ Crime cifurium^ ot larceny f as it wa&nowcom^ 
- ' monlycalledy began to be mofeminutely explained. 

The rtew learning upon this head related either to the things 
lak^n, or the mode and circumstai^ces under whit^ti th^ 
were taken. A Forester was indicted fubd/etottki succtdit 
i$ asp&rtavii arbares^ Sfc. upon Wihich iridicft'oicnt the! jui^ 
ti^s refused to Arraign him, because the trees were ahnesed 
lo;«the soil, and so' dot moveables torpdrdal, as they weife rci- 
^Uired'to be by The Mirror (a);, and therefore* feloriy cmddf 
^t be cobimitted of them eren by a strangef, tfm6h lesd by 
the forester, who bad the custody, of them. As to^ the teees 
being annexed to the freehold, it w^s suggested^ that it 
would be difierent, if thi^y had been ci!it \^y the loM, and 
S^ttrwards taken away by some one (h). It was held^ that 
doves, fish, and other animals, being ferM lidiurjF, were 
not such things as a man should suffer deatb for -taking 
them; nist (says the hook) /uetunt /ehtiici JUraia tJcira 
dontumvd fhansionem (c). A person who' lived a servant in 
a bouse got up in the night, took some thitigs out of a^am-* 
ber into the ballj with intent to take thefihaWay; and in 
going to the stable for his horse, was stopped by the ostler : 
this wasadjodged a siifEcient taking to makeita-Iarceny (<^» 
Taking ^way a woman with the goods of her husbatid upon 
herj wa« field k feldny of the goods, if it was agaittst dae 
woman's wiH; though it should seem to be otherwise, if 
she consented to th^ going away (e). .There appears to have 
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been a difference of opinion about the offence of receiving 
stoldfi goods. A man was appealed bjr a prOTor, qubd rt- 
ceptavit htrocinmm seiens difehnid UU^ t^c. and the jus^ 
tices would |not pot him to answer ; thofogh Shard Mid^ 
that Scrape used to punish such offenders («)« It was laid 
down, that theftb&ie was not wh«^n a tAan took hl$ own 
goods from a thief, but only wheti he accepted the thiern' 
goods, in order t^o favour and screen him (i). 

We hav^ seen in the reigtt of Edward I. (c) there wan a 
difference of opinion as to the sutin which cofkstieuted grand 
or petty larceny. It wa^ said by Thorp6,in the 22d yeir of 
the kin^, that a n^an shocrld he hanged if he stole }2d. ^ to 
whigh the Reporter adds, DiMC tamtrty quid Uiii ditunt 
QCB Win nisi sulmna esCicedat \2d.(d). Thai the vi^Tgav 
opinion differed from thaff of lawye»y appears plainly froo^ 
the verdicts of juries, who, when theyr found a f^mt guilty 
of the fact, arid yet wIsHed to make k petty lat^eeny, iiK 
oribrto make sure of being right, wobld lliild the goods to 
be worth oxAj ten-pence {e}. ^The better opinion- seettted^ 
not to be that of Thorpe^ but that i^bleh be attributed to 
the lay gehte^^. A cofivictioft of petit lavceny produced a 
forfeitvnreof :goods<^>; and the punkhiheiM was, to be seM 
to. person d*av(fr penanie(;k)'i which prohabty meant no 
more than custody and oonfinenoent^ 

Bcnrgessour») asth^y were<;alled by Britt€m(/ ), ^ . 
er burglars, as they were now called, are m this 
rdgn described somewhat dtflerently thaii they bdd beea by 
that author. He seems to include the circdiDStanQe of stcral^ 
ing as a requis^e t^J^itttitutethe crime ; but in the 22d year 
of this king they ere described as those *^ who feloniously in ^ 
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*^ time of peftee break houses, churches, walls, or doors ; 
** for which bfurglary" (says the book) " a man would be 
<^ hanged, eve^ though' he took hothing (a). Thus the of^ 
fence consisted in the vicrfence done to a man's house, and 
not to his other property, for it carried in it no idea of 
stealing. AgaiQ, robbery consisted orineipally in the vio- 
lence done to a man's person ; for if only a penny was 
taken, yet the robber would nevertheless be hdnged (4). 

Respecting all these offences, it must be obsc^ed, that 
the intent was considered as equally criminal with the fact ; 
apd persons were often eacecuted as offenders, who, in the 
language of the present time, would. be thought to have 
actually cot^cofitted no ofibnce. U was said Vf Shard, in 
the 27th yesur of the king, that a person taken depnedando 
vel htrgulando should be hanged, though he did not put in 
execution. his design: the same of a- man who assaulted 
mth inteqt tp rob, though he took notlung(c)- This no- 
tion was of very, ancient date, and prevailed all through 
tbis reign. When common oflFender^^^'ere pursued with such 
violent presumptiotis, the severity with which ^ate-<;rimes 
were prosecuted QAtinQt, be wondered at. The statute of 
treasons seems only .to have put treasons upon the same foot 
with fetbnies ; for by that statute such delinquents were not 
to be convicted^ unless they had signified their intent by 
some manifest over/ act, like that otdepr^dando or butgu- 
/anitfo in a felon. . 3, 

If tlie law punished those who only attempted to commit 
an offence, it is i^ot to be wondered that those who were 
accomplices to the commission of the fact, were su^ect to 
(the animadversion of the law. Little is wd oii the subject 
of principal and accessary by Bracton. Some decisions in 
this reign give an insight into the distinct marks of 
these two-degrees of offenders. If a man received a felon, 
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90 as to aid or favour him in bis'felony^ be became an ac« 
/qessary ; but if he aided h\mper bon parol, au suut, or sent 
letters for his deliverance, this did not makehim an access 
sary (a). The idea of accessary h^s carried very far ; for 
if an accessary was received by any one, such receiver be- 
came accessary to the accessary, and might be appealed as 
sucb(&). A man might be tried as accessary after he had 
been acquitted as principal ; for where a person on a plea 
of not guilty was acquitted, he was afterwards indicted for 
receiving the man who had committed that same felony^ 
after ha had been outlawed for it; and he was arraigned, 
and obliged to plead to it (c) : for.it was said, his acquittal 
could have no effect to discharge him of an offence which 
ha had committed since. It was a general rule, that an ac- 
cessary should not be put to answer in any case of felony, 
till the principal was attainted ; and this was the practice 
all through this reign ((/)« Every precaution was useid to 
prevent the accessary being tried for an 9ffence, before it 
was proved tbkt the principal had t^ally committed'ity to 
avoid the absurdity of making a man accessary to a crime 
which did not exist, or at Least had not been proved on 
the person who. committed it. For the same reason, 
where- a man claimed his clergy,' and was found guilty by 
an inqaest of office, yet the accessary was not arraigned, 
because there was a possibility that the principal i||ight 
make his purgation beforb the ordinary {e) ; and should 
the accesisary have been found guilty and hanged, this 
incongruity would bring a scandal on the justice of the 
tingdom* 

If the principal was found guiltv of justifiable homicide 
se defendendo, and had his charter of pardon, as there was 
no felony proved upon the principal, the accessary went 
quit ff)n Again, where the principal and accessary were 

(#) 86 Am. «?. {h) 36 Ass. 52. (e) 9*7 Ass. 10. {i) 44 Ed. Of. 1. 
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botb indicted, it vms beM a good plea for the accessary to 
say, that |be principal was dead ; and if the principal was 
banged for any otb^ felony, the accessary was to be dis- 
charged (a). Tbus^ it became u^ual in all cases, not ^iLcept- 
ing homicide itiseif, where the principal was not yet at* 
tainted, to let tbe,accessfti:y to mainprise (b). 

By the oldlaw,jiKigaje|nt of felony did not use to be 
passed against an inCaiit wiibin age ; but \te baFe* before 
mentioned the case of a girl of thirteen years who M'as 
burnt for kilhng her mistress: this was ia the .12th of this 
king; they seemed however to think, that the propriety of 
executing judgment of deatb on a child, was to depend 
on the appearan.ce o^apacity and understanding, [which 
would be different in ditferent persons. IfacbUd did ^ny 
thii^g ^hich shewed be Mas sensible of bavio^c acted. wroag'^ 
they pronounced,, that malitia supplet ittatemy u\A pro^ 
ceeded as with an^ adult {fy* Married women weref 'v» 
Bractouc's time considered a& in pottstate viri^ and &q pri« 
vileged in cases of felftay ; but that was wich: a dis(t'mctioni 
which has not been ob^eryed so much as the ^od. sense of 
it deserved {d\ A. married woman, in this reign, would 
have confessed thefelody,.and.tbat ahc did it by the ^onw 
mand of her husband ; but the judge wouM wsa tafae ther 
confessioti; however, he directed thijury to find, that tbc^ 
did it by coercion of l)er husbas^d, and upon that she wem^ 
quit {e), A woman siQ%ht plead h^r peegnancy to r^spise. 
her execution ; but' thb would Miot be arUo^^d a second- 
time. . . 

The offence of conspiracy, the legal consideraticMi ofil 
which ha4 become a great object. 8i«ce the mgn of Hd- 
wardL/7> might be.pr(;teei,Mt«d eitherau tbefsuit^D^iAiiejCMij^ 
or of tU© party j anid, the judgiim^t in tho^>two> csficxs W«ii 
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different. In khe ktter» it was for a recover)' of the da« 
vOLgh sustained by the plaintiff, and for imprtsonBaent of the 
defendant : in the former^ the dffender underwent a simifat 
' pain with attainted jurors ; namely, he was to lose bis 
Uieram legem, to bono more put on juries or assises, nor to 
be a witness ; and, if be bad any business in the king's 
<iourt> be was always t^ make an attorney to sue for hitn ; 
lie wtts not to eome within twelve miles of the king's re« 
ffden^e ; his landis and chattels were to be seised into the 
king^s hands, his houses to be destroyed, bis wife and chit*' 
dreb turned out, his trees cut down, and his body impri- 
soned (A). By what authority the vMainous judgment (for 
so this was called) was made the puni^ment in cases of 
conspiracy, does not appear ; it waii not pre|eribed by the 
statutes of Edward I. which gave the writ of oonspiraey. 
The- affinity which this offence bore to the^false swearing 
of jurors (being often the cause and Qiotive to it) might 
xiaturaUy dictaite a Ukci mode of punishing those who were- 
gwkyofit. 

We h«ve seeti that the statute of Glooester (ft) ^ ^, 
bad taken away the necessity of making fresh 
suit inr prosecuting im. appeal, provided the party com*' 
ntienoed it within a.year afteif the fbet. Tbe^method of 
jNrosecuting an appeal in this reig^ was as follows : The 
prosecutor was to come in full county within a year and 
day?after the fact, and find two sufficient pledges of pro- 
seeutidn ^ the coroner was then to enter his appeal on the ' 
roll, and forthwith command the bailiff of the place to have 
the body of the appellee at the neiet comnty ; and if the 
baiKfff testified at two counties, that he was not to foe 
feuQd, then he wa» to be demanded from county to county 
till he wad outlawed. Should the plaintiff make any de- 
faiill;, the eyigeni was to ceas^,. as in Bracton'^ time, till 
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the eoming of the justices in eyre> and the plaintiff lost 
his suit (a). It was beld^ vefy early in this reign^ tbatap* 
peals would lie before justices of gaol delivery. It wa» 
agreed,, that an appeal would lie in th^ kind's bench at 
Westminster of a robbery in Yorkshire, on the id.ea, thai 
the justices there were the sovereign coroners of the land i 
and therefore they might do such acts as the. shfriff^ and 
coroners did with relation to appeals in-their reiipeptive 
counties (£). Appeals, like- other records, migh| be re* 
moved from before tlie coroners iato the king^.s bench. 

The Stat. Westm. 2d, which gave impri^soiHnent and 
damages in case of false appealsi occasioned soDae dis*'. 
cussion(c). It was held,, that though. the defendant Waa 
acquitted, yet there should, be no in^quiry of the damages 
or abettors, if an indictment had been preferred j as thereby 
a fair presumption of guilt was raised,, sufficient to. tak^' 
away all charge of malice in the plaintiff* ^ut the appeal) 
and indictment must appear to be precisely fofi the same: 
offence ; for if they did not agree, as where one was 
against the party as principal, the other ^& accessary, there 
the defendao,i^^ight haye his damages: the same if tim. 
iQdictment was brought after the appeal(ii{)« If the jury 
found it homicide se defendendo^ there would b|e;n« ip/quiry 
of damages or of the s^ettors, becaiKe tbe jury had'thei^y * 
pronounced there was no malice (tj*^ - i- 

The object in an appeal of robbery, or Uroen^, \m^ 
the restitution of the thing 'stol^Uji which could not be ^ 
obtained by convicticM) upon an indictment. In order to/ 
do justice to the person who had been^spoiIed, i^. was held^ ' 
that though the defendant had bis clecgy^ y^t tfae.piaiatYflr ^ 
should be intitled tqja restitution (/*). . A difl^plty ^w^ . 


<«)«2AS8.9T. (5) 17 Ass. 5. (c) Vid. ariOvol. t. ^itf/ 
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where a amn^ wds appealed by three different persons, and^^ 
being convicted at d^e soit of orfe, was hanged : it was 
said^ the others should have no restitution, but that the 
goods shoi^ld be M forfeit. Yet one of the justices di« 
rected an inquest to try whether the thief was taken by 
the other persons, and whether the goods were theirs ; and 
both these issues being found in thp affirmative, they had 
restitution^ as bemg no ways in default (a). The same 
method was taken if the defendant stood mute upon an 
in(]i€tinent, and an appeal was then depending (b) : in like 
manner where the defendant, after pleading not guilty, fled 
to sanctuary (c) and abjured* ^ 

There was commonjy both an indictment and an ap« 
peal depending for the same fact ; and the appeal would 
sometimes, on default of the appellor, be arraigned at the 
mt of the king. A woman appealed a man, and he was 
aoquitted ; the offender and several others were afterwards 
indicted of the same fact ; upon which she brought a fre^h ^ 
appeal ; but it was held, that when she had brought one 
appeal, and the d^fendiuit was acquitted by nonsuit after 
appearance, or in any other way, she could not have a se-< 
cond appeal against any others : so they were arraigned at 
the Ung's suit {d)* If s^n appeal was null or defective in 
form, and so the, plaintiff could not prosecute it, neither 
could it be arraigned at tb.e suit of the king {e). An acquit- 
tal upon an indictment within a year after the fact^ was 
thought to be no bar to au appeal (f); . the plaintiff bein^ 
^i^itled, it should seem^ to bring his appeal at any time 
within the year.- The higher suit was the appeal, which 
was therefore piore favoured than the indictment. An heir 
brought an appeal after an indictment, and the declaration 
agreed neither in year, dayf nor weapon, with the'im 

(«) H Id. m. 44. (lb) %% Ais. 16. (0 %i Ast. t% (<0 47 1^ 19. |f . 
(e) 9n Am. 25. 13 Am. U. (/) 17 Asp, 1. ' 
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dictment ; afterwards the parties compromised the matter,' 
and the plaintiff was nonsait after declaration : bat not-' 
withstanding this, the defendant was arraigned npon the 
declaration, and not upon the indictment, and a cessetpro^. 
cessus was entered on the indictment (a). In an appeal by 
an irrfant, the parol used to demur ; and if the party was 
arraigned on the indictment and pleaded not guilty, he 
would be let to mainprise till the infant Was of age to pro- 
secute the appeal (ft). It has been before renmrked, that 
the attainder of the ancestor was held a good plea to bar 
the heir of an appea}, though it wotild not bar the widow; 
the former being an action which accrued by reason of 
blood ; the- latter not (c). ^ 

It iiad long been agreed, that, shouM a person be struck 
in one county and die in another, an appeal might be 
brought in the county where he died': and'if the defendant- 
was arraigned at, the suit of the king, a jury should, be 
summoned out of both counties (d). But where an appeal 
was brought against two, -one jFor killing in one countyi 
and the other for receiving the offender in another, it wa* 
agreed that an appeal could liot be laid against a principal 
in one county, and an Accessary in another, unless wher^ 
it was in oiie vill that extended into two counties; the 
former cases, however, were admitted to'be law {e). ^ 

Appeals by provors were still a cdmfnon mode of pro- 
secution, and many decisibus happened whi6h shew the 
nature of this proceeding. ' It was agreed, that none bnk 
suich as were in prison for felony cotild become provors (jT), 
If a provor received the king's pardon aftieir the appeal^ the 
appellees went quit ; but should a. provor 'disavow bis ap- 
peal, or die, between the joinitig battel, or issue, and th^ 

(44 Ed. III. 10. (*) 32 Asf. 8. (0 2 Asa. 3, Vid. ant. l^U, 
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trial, tbe appellee was to be arraigned at. the suit of the. 
king ; so that in this respect it was like a common appeal 
or an indictment (a). The; following cases may give some 
fdea of the effect and consequences of this mode of prose- 
cution. A provor was hanged, and the appellee was not. 
arcaigiied at the suit of the king (i). A provor was non- 
suited, and then offered to plead that he was taken out of 
sanctuary; but this plea was not allowed after he had 
confessed the felony by becoming a provor, and he was 
adjudged to be hanged-(c). A man after pleading not guilty 
was not permitted to become a provor (d). A provor was 
hanged for appealing persons out of the kingdom, who 
being out of the reach of the law could not be attainted (e) : 
so strictly were these persons held to the performance of 
tbe terms on which they were to have their lives. A pro- 
vor disavowed his appeal^ on pretence that he made it by 
duress ; the coroner denied this ; and the record of the 
coroner was judged sufficient evidence of his being volun- 
tary in the appeal, and he was accordingly hanged (y*). 
Where a defendant in an appeal of robbery wanted to ap* 
prove the appellor, and demanded a coroner for that pur- 
pose, it was held, that he could not^ make an appeal of any 
other than the goods in question (g). It was a good plea 
against a provor to say he bad abjured the realm,'and so 
w^ out of the common law; ancl if it was found to be so 
by tbe rolls of the coroners, he would be hanged, and the 
appellee go quit {h) : outlawry was likewise a good plea 
against a provor (i). 

.The proceeding by presentment and indict- 
ment became more common in cases of felony, 
than it had been in any former period. As indictments were. 


> U) 47 Sd. III. 5. (k) SI Ed. m, IT. (e) Ibid, (d) 81 Ed. III. IS^ 
O) i Am. 8. (/) 18 Ass. 89. (g) AO Ass. 39. (ft) U An. 87. 
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by a statute of'Edward I. directed to be in writing and in- 
dented (a), they, after that, were framed with deliberation 
and in form. Wherever an indictment was presented for a 
matter which by the old law might have been prosecuted 
by appeal, it was natural to adopt the words and phrase 
of such appeals ; so that an indictment differed very little 
from an appeal of the same offence, except in the. intro- 
ductory part: Jufatores pro dpniino rege super sac r amen" ^ 
turn mum presentant quid, iCc^ 

The commissions ofoj/erSC/erwiiwer, besides enumerating 
specific offences^ authorized the commissioners, to hear all 
M damages, grievances, extortions, and deceits;" done to 
the king and his peojple. * Owing to this, an idea had pre- 
vailed, of the great extent of the inquisitorial authority 
with which the presentors before such coipmissioiiers 
were invested ; and many misprisions and irregularitfes 
were attempted to be prosecuted in this way, which were 
perhaps not before considered as ciriminal, but were 
thought to be fitter objects of a civil action. 

1-he following are experiments' in this liberal sort of 
penal jurisprudence. An iridictmeiht agaitist a person for 
taking 20s. of such a ojie when he was collector of the 
taxes^ was held good as for extortion ; but an indictment 
|igainst a man as ^' a conimon misfeasoi*'' was held rtltfor 
the uncertainty : the same 6f a ^' commofi thief**' as a 
man should be brought (it was said) t6 answer not for 
every act of his life,, but for some particular faet (^. Ah 
indictment for Qoncealing the custom, in^.order thereby to 
get advantage of the market, and to enharic)^ the price of 
merchandise, was held good (€)* But where some justices 
of oyer A" terminer were indicted for changing some pre* 
aentments, by entering on the roll as felonies what were 
ih\y trespasses, tfaey diemuFredto the ifjdictmeiit'(if). An 


(a) Vid. ant, toT. it 211. 459. (6) 29 Ais^ 73. (c) 48 ^M. 9^ 
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mdiQtvQitnt, jjuhd cepit et aspartavii certaAn charters con* 
x:erning laqd was held ill, as not being of a criminal lia- 
ture(4r). , An indictipent for voluntarily suffering' a fdoa 
tb escape (A), and against an indictor/<?/on2i^ for discover- 
ing the king^s counsel, were held good : the Jatter, which 
.9eeqa$ to be asingulaf case of felony, was said by S/iardto 
Jbe treason (c). ... • 

<. In the time pf Bractpn.the piresentment of offences was|, 
by a. jury of twelve,, returned for every hundred in, the 
county (d)^ But that pra(;tiee had now received some smatl 
.alteratipn; for towards the close of this. reign we find^ 
at a commission of oyer and terminer, that besides ihe re- 
turn of an inquest for every hundred by the bailiff, the 
ftheri^* likewise returned a pannel of knights, which, says 
, the book, were le graunde inquest. The inquests for the 
hundreds still made their presentments, as in Bracton's 
time(e); and.if they presented, they likewise, no doubt^ 
found indictments ; but these were confined to their dif- 
ferent hundreds^ The grand inquest probably was to in- 
qu^eat large for every hundred in the county; and the 
hundredors bepame jurors in inquests ie bono et maloy or <jr 
officio., when called upop ; .and if a commission of assise 
a^d nUiprius wejre sittings they , filled the place of jurors 
..QC9asiodally in assises and juries in civil causes. When 
the practice began of retiirningagrand inquest to inquire 
for the whole body of the county, the business of tiie 
. hundred-inquest inust naturally decline, till at length the 
whole burthen of presenting and finding indictments de- 
volved upon the grand inquest^ and the hundredoirs con- 
tinued to be~9umm9oed merely for trying issqes.. 

If there remains any doubt, whether prisoners were sub- 
ject to a sort of penance before the stat WesJ:m. 1st. it seerfis 


(«) 30 Abs. 27. • (i) 27 Ass. 6^.' . (c) 27 Ass. 63, ' (d) *d, 
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to be wholly removed by some cases reported in this reign ; 
^ ^^ where this penance was inflicted without the 
least authority from that statute (a), Inthe 2i!3t 
year, a man was appealed of robbery^ and was takenatthe 
plaintiff's suit with the manor : he then stood mute, and an 
inquest ex officio^ as was usual, being impantielled to try 
'whether he could speak, and they finding that he was mtfte 
of malice, it was adjudged that he should be hanged ; and 
it was at the same time said, that had it beeu at the suit of 
the king, he would have been put; to his penance^ there 

'being this difference between an appeal and an indict- 
ment (4), But this distinction, did not hold universally,' at 
least as to the appeal ; for in the 43d year, when a woman 
appealed a man of the death of her husband, and he stood 
mute, and it was found by an inquest ex officioythzt he bad 
spoken that same day, he was ordered to xhe penance (c\ 

* It is probable that the latter was the most usual course, 
and that the robber in the former case was hanged, merely 
because he was found with the manor. Conformably with 
this idea, we find, that inthe 26th year, a man, after lie 

' had abjured the realm, was arraigned, and standing mute, 
was. put to his penance ; but it was at the same time said, 
that a provor standing mute should he hanged (</)• The 
confession of the provor, and the being' taken with the 

' manor, were considered as convictions in themselves, upon 

' which it might be safe to execute an obstinate offender ; 
though it would be rigorous indeed to presume guilt in 
every one who stood maliciously mute. 
Trial by battel It was endeavoured by all means to avoid 
"^i"'^y- the trial by Aa«rf, and to encourage that by 
jury {e). Thus, in an appeal for breaking the king'g 
prison, the battel was not allowed. If the defendant 
was taken at the suit of the appellor, and had es- 
caped, he was ousted of his battel, that being a sort 

(«) Vid. ant. ▼ol. II. 117. (A) 2^ Ed. ML, 18^ (c) 43 As*. SO. ' 
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of prison4>reakiog (a) ; the same where a defendant was 
.taken with the manor (b). The trial by jafy, or perpais^ 
-in civil causes, and the manner in which it was now 
ordered, has been already mentioned : this trial, in crimi- 
-nal gases, pres^r^ed an analogy with it, being distiiiguish- 
-ed by very ^ew peculiarities. It was no longer the custom^ 
;as iQ Bracton's time^cr), for the defendant-to put himself 
-jupon a particular J7ai5 or hundred, or for the judge to di- 
'.reef the fact to be tried by one pais in preference to an-» 
.other. The prisoner put himself w/70/i t|ie cou ntry general!^', 
which implied ajury of the county where i;he fact arose ; 
but so much of the old practice continued, that ihe^pdis 
were to consist of somehundcedors belonging to the bun* 
. 4red where the vill in which the fact was said to be done 
was situated. Thus, though the idqa of the jury comiqg 
from the vicinage, and being therefore acquainted with the 
fact they were to testify, was, in some measure, given up, 
, this legal privity was, however, still preserved in.construc- 
. tion of law; .for though the people of one hundred were 
{)erfnitted to. try a fact .committed in another, the people 
.^f one county were not supposed .to .know, nor were suf- 
fered to try, a^ fact arisinjj in Another. Therefore, where 
^ man was tak^n in the county of S. with goods that he 
.had stolen in the county of N.it was said, that the justices 
in the county of «S. might put him to answer^ and if he 
pleaded not. guilty, they might send for 2, pais in the coun- 
ty of iV. no jurors in the county of S. being competent to 
. the trial of a foreign fact((/). 

We have seen a statute made in this reign, ordaining^ 
that no indictor ^Duld be put on the deliverance of the 
prisoner whom he had joined in indicting (e); such therefore 
was a good challenge to a juror. In order to enable the 
defendant to make such challenge, it was usual to put the 

{•) X Ass. 3. CL - (b) Vid. ant. toI II. 272. (c) 4 Ass. I. 
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indictore' names to the indictment ; and it was a good ex« 
caption to an indictment, iif it wias without them (a). A 
doubt might he raised who were meant by the Hididorsi 
and it seems, that it signified not only the jurors who pre* 
sented, but those also who were sworn to inform them, or 
who, in the modern language of the law, preferred the 
indictment ; and in that sense was the vrordindieiar tsAsen. 
at this time (i). If so, the practice now Was to challenge 
them, as well as the presentors ; and It was probably their 
names, as well as those of the presentors, that were re- 
quired to be on the bill of indictment (c). 

The courts seem to have carried the construction of 
the above statute further than the bare letter of it war« 
ranted ; for where one of the indictors in trespass got him- 
self to be made foreman of the jury to try the issue in an 
action brought for the same trespass, be was committed to 
the Marshalsea, and paid a heavy fine ; for (they said) he 
ought to have challenged himself (rf). What other causes 
of challenge were allowed by the court, have been shewn 
before, in speaking of juries in civil actions; but to pre- 
vent defendants in criminal eases creating delay, and 
avoiding a trial by repeated challenges, it was laid down 
as a rule, that where a defendant challenged genevaHy 
three inquests without cause, be was to be considered as 
refusing the law ; but if he shewed soflicient cau^ of his 
challenge, he might challenge even mdire(€). If a defeiid- 
ant did not appesCr to take his trial, process of capias 
issued against him ; and nothing else could be dene ; foi^ it 


(a) 44 Ed. in. 43. The secJt of the indictors were, by statute, required 
to be annexed to indictmente. ' Vid. ant. 132. 
(A) 37 Art. 1«. 

(c) Though the practice of aonevng the presenters' names is out of use, 
Uic names of the prosecutor and witnesses are still indorsed ; but the point 
of law which made either of them necessary has been long obsolete. 
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was a rale, that an inqaest sboiild nev^ bft taken by de* 
fault in criminal cases. 

Sanctuary ^abjaration) and clergy ^ bad under* Saactiurf : 
-gone very little alteration. The law upon these *°^ c*«'«y- 
heads stood at present as follows: If a. person had been 
draurn violentiy from, tbe place, where he had taken sano* 
tnary, he might plead tins to an appeal or indictment. 
Where'a provor was nonsuit in his appeal^ and then pleaded 
that he was forcibly taken from ooch a church, where be hiwl 
fled for sanctuary, and prayedtoberestored ; itwasadjudged 
that, as he had omitted to phad that at first, he should be 
hanged tfpon the npnsuit (a). A person delivered to the sb^- 
. riff tohe executed, if he escaped to a church, was not allow- 
ed the privilege of sanctuary {b). Of all these placeo of 
' sanctuary (and they were very numerons),the,principal was 
' one at Westminster, which belonged to the abbot of that re- 
ligious house. This was enjoyed under a grant from one of 
our kings. It was endeavoured in tbis^ reign to extend- the 
privilege of this place to debtors ai^I aceomptaots, and to 
other cases besides fblony ; but up<^n exhibiting the charter 
granting the plivili^eof'Siuictuary to the abbots, tbeyap« 
peared. to claim under the following words : 2t^ quisquis 
fugkivusdequolibst loco fro quidmq ; camA cufuscunq.; con* 
ditionisfuerit^ si ipse hahctvh hocum TVesitnona^terii/u- 
giensmiraivifffnemiroriim ei vit^e mpunitqtein comeqmtur ; 
and it was decided by. all tbe justices, notwithstanding the 
seeminj^y general exemption given by some of tbo8e:woi:ds, 
tbat*the sanctuary ,wascotifined to felons(^). Tbt$ resort. of 
felons to this place, being in the metropolis of the kipgdom> 
must have been very great, aiid proddctive of great diser- 
ders. The abbot of Wcsstqiinster was, besides, the ordi- 
nary of the king's bench, and had a prison (which in later 
times was the Gate-house) where he kept those clerks that 
were delivered to him from the Marshalsea (d). 

(«)dlEd.UL17. (fr) 27 Asa. 54. (c) ie» Ass. 34. («0 21 AikH 
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The manner of delivering clerks to the ordinary, if 
clergy was claioied upon tb6 arraignment, was the same 
as in Brkton's time (a). A jury used.td beimpannelied fx 
officio to^ try the fact of clergy ; and this was the practice 
in the last reign. Clergy was allowed to a defendant iit 
appeal as well as on an . indictment^ aiid a proTor might ^ 
• have bis clerg}' (6). It seema^ t^at a clerk had rnot^bis pri- 
vilege if be was not demanded^ or was disowned, by the or- 
dinary. A clerk was found guilty of felony,, and shewed 
his clerkship by readings but nobody challenged hint; 
however, he was not hanged, but sent to prison : and 
-this was the usual course; as it should seem, where the 

- party was found guilty by the inquest ex officio only. 
For where the same clerk, chusing to risk a trial rather 

< than suffer indeBnite imprisonment, renounced his clpi^y, 

- pleaded to the country de'bonp et /niah^ and was found 
guilty, but again claimed his clergy, and no ordinary ap- 

' peared to challenge him, he was hanged (c). Ag^ti, 
'■ "where a mdn was found guilty, and, upon bis claifiring bis 
' clergy, was refused by the ordinary because he had. broke 
' the arcbbishop^s prison, he was hanged,. by the advice of 
all the justices {d)^ A clerk was attainted of breakii^ the 
bishop's prison, and claimed bis clergy; but it was answer- 
ed by the judge,//t4j/ra Ugis auxilium ihvocat, qui in Ugtm 
r committiL He said, if the bishop would claim. him, he 
' might have his privilege $ but the ordinary discbiined him, 
and he was hanged (tf). As there was this distinction be- 
tween a conviction by the jury ex officiOf^nd that de iono et 
malo^xt was adviseable for a. clerk to claim his clergy on 
' the arraignment, lest he should not be demanded by the 
• ' ordinary after conviction (/>>. 

(c) Vkl. ant. voh H. 873. (i^) 43 Ed. III. 42. Bro. Clerg. 86. 

(c) 12 Ass. 15. (d) 12 Ass. 39. (e) 27 Ass. 42,. 

(f) Brooke, not observing tbe difference betveen a cdnviction by these two 
juries, concludes, that, as some soch disclaimed clerks were hanged, and 
some not, it rested wholly on the discretion of the justices. Bro. Clerg. 9. 
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When the privilege of clergy thus depended upon thte 
will and pleasure of th^ ordinary, it was I'easonable enough 
to allow it in the offence of sacrilege, the church being at 

liberty to pardon offences against itself. It was therefore 
held, that stealing a chalice did not preclude a man from 

'his clergy,, if he was claimed by the ordinary (a). If a clerk 
had acknowledged that he was not a clerk, yet he would 

' afterwards be permitted to read, and shew that he was one. 
Reading seems to have been the grand evidence of clergy: 
however, we find Shard adopting the saying, quhd'litera^ 

' iura nonfacii clericum nisi habet sacram t&nsuram; and 

* that an ordinary chaliengiitg one who was not a clerk sbduM 
lose his temporalities (b). A priest who had abjured, re- 

- turned without the king's licence ; and being arraigned 
' for this offence, and pleading his clergy, he wsks sent to 

prison^ and it was said he would have been banged had be 

been a layman (c). . . ; 

' Another plea which prevented the going on to trial, was 

that of autre fait acquit of the same felony; upo^ whi^ 

- the defendant was ex^iected to produce the record of ac- 
quittal (d). It seems not to have been settled whether autre 

fait corvoicty or attaint (for no distinction was yet made be« 

' tw^en {e) thetn), should be a plea to. avoid a second trial. 

Where a man was appealed by three appeals of robbery, 

and was convicted on one, the justices had great doubt 

- whether he should be put to answer to the rest, or hanged 
upon that conviction. This doubt was entertained tlirough 
tenderness to the Dther appellors, who could not have re- 
stitution without a conviction ; but upon consideration, the 
man was hanged without being arraigned upon the- other 
appeals, and the parties had restitution of their goods xdthr 
out a conviction (f). When this mode was struck out,* it 


(«) S6 A9. 27. ^ (6) 26 Ass. 19. (c) I Ass. 4. (J) f 6 Ass. 15. 
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probably soon became settled, that autre foit aitaini should 
.be a good plea to an indictment or appeal. 
<)ffbrfeiture The law of forfeiture ^as Strictly enforced i a 
these times, and th^ occasions, of exercising it 
seem to have been as eagerly caught at* It was heU, that 
rnvfoere a defendant claimed his clergy after verdict of con- 
.vidian, the judgment was suspendatur .per collum^ and by 
.virtue of this he forfeited his goods. This was another 
reason for praying clergy before verdict; for then,,the!^ 
being no pretence for such a judgment,, there was uqt 
.prpperly. a. forfeiture (a) ; though there are aot w^antiiig 
: instances where the* forfeiture was epforced evenan suc^ 
.ea^es (b). It should seem th^t no interval was left betweea 
;ftbe verdict and Judgneient, but that it was u^uaL to enter ^t 
immediately; atml therefore, in all the. old books, the con-^ 
victim and attainder are spoken of without aiiy distincdpn, 
as if they were the same thing. The fprfeiture in tbe 
^tkne of Bracton seems to have been more. general than 
it was now held to be; tb6y then forfeited «f^. rights of 
. action (c). The law now was, that though debts by obli- 
gation were forfeit, yet simple contract debts iwere not ; 
the reason for which was, as has been before observed, 
that the defendant, who might Wage his law in such case, 
would bedepirived of that privilege when sued by the king(40« 
The goods were forfeited by the issue of the exigent^ though 
the party might be afterwards acquitted of the:fel0ny (€). 
One wboiled to a churdi for felony forfeited his goods, as 
in other cases of flight, with the profits of bis lands ; and 
if he abjured, be forfeited his lands also (/). It w^ said, 
' that* land purchased after a*felony committed, was forfeited 
equally with that enjoyed before (g). In case of a feoffment 
to baron and. feme in fee, if the baron cammitlbed felony, 
the land was not forfeited, but survived intire to the feme^ 

(•) 40 £4. III. 49, (6) Fitz. Ass. US. . (cj Vid.siit. tol. H. 21. 
(d) 50 Ass. 1. («) es Ass. SI. ^ passim. (/) Bro. Forf. 121, (g) 4S 
Ed. UI. 2. 
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6n tbe idea that the feme could take no moiety, with hef 
hu^and(a). 

Where a person, being isstie in tail, was outlawed for 
felony during the life of the tenant, and had his pardon, hQ 
'in?ght ent^r^ after bis ancestor's death, as heir in tail, though 
it would be otherwise with the heir in fee-simple ; but it wa6 
thought, that should the ancestor die before the pardon, the 
heir in tail could not enter, because the king would be in* 
titled to the profits during the life of the outlaw {k). The 
flirilting of a juror for giving a verdict against a man in the 
hall at Westminster, was an offence Chat was punished with 
loss of lands and goods, besides amputation of the right 
hand {c). Not to bring this calamity of forfeiture On a man 
before he was proved guilty, the law still preserved the hu- 
manity it professed in Bracton*s time(rf). The sheriff was 
not to sieize and carry away the goodsof a felon immediately 
upon his being indicted, but to take surety of the party that 
they should not be withdrawn; and if he would not give 
surety, they were to be put into the hands of the neighbours 
to be kept till the event of the prosecution was known («). ^ 


The dominion of laws and of a settled go- xhe king mod 
vernpient seems fully to have established itself 8^^«™"^*- 
under the great power and popularity of this prince. The 
law was a protection to the property and lives of the people: 
juid there generally appeared in the reigning power an 
anxiety to preserve it unviolated. However, it cannot be 
denied that this king, as well as his predecessors, discovered 
a strong attachment to the old prerogatives; and there are 
not wanting instances wherein he acted illegally, and in* 
iiinged the undoubted rights of the people. 

The many confirmations of Magna Charta, and t lite- 
statutes made to prohibit protections, are strong proofs of 

C.) 4 Asfc 4i (h) «9 Aw, 61. (c) 41 Aas. 35. W VMI. muVt^li 1L M. 
(0 43 Ed. 111.24. . t 
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the practices which called for sudb parliamentary interposi-: 
tion. All the ancient prerogatives of jhe crown were, at 
one time t)r other, exercised- by this king. The levying 
of money without assent of parliament ; the dispensing, 
power ; an oblique confirmation of that power by statute 
1 iki. III. c. ; monopolies, loans, imprisoning members 
of the house of commons for freedom of speech, extensions, 
of the forests, renewal of the commission of Trailbaston (a)^ 
pressing men and ships, levying arbitrary fines, the council 
obliging people to find recruits (4); all these extraordinary; 
exertions of power were kept on foot by Edward the 
Third. ^ 

The regard paid by this prince to the sanction. of the 
legislature is shewn. in one strong instance: Having found 
it necessary to consent to an act of parliament by which the 
controul over his great officers had been taken from him, 
and conferred on the parliament; he issued, an edict, ia 
which he. affirms, that he anh/^ dissembled when he seemed 
to ratify that act, but that be had never in his own breast 
given bis assent to it. To prevent, therefore, the incoti- 
veniences which he U^ought he foresaw would follow from 
that law, he, with the advice of bis council, and stnne 
earls and barons, thereby abrogated and annulled it. The 
next parliament, so far from taking any notice of thiii 
extraordinary pi-oclamation, consented to a regular repeal 
of the statute (c). ' ' . 

^ When the parliament was thus contemned in its legisla«> 
tive capacity, the king could have na trouble in Managing 
its judicial decisions according to the exigency of his own 
occasions. v ' 

The earl of Kent was attainted by parliament, without 
IMO^ formality of enquiry. .Roger Mortimer, who bad pro. 
cured that attainder, was himself accused before pt^rliament^ 


(•> fl fid«UI. 41. . (b) Ham. voi, II. 490. ' (c) Hum. Tol 11. 414. 
Pari. Hitt vol. L 364. 
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and condemned l>y the lords upon the mere eyhibitioo of 
the articles, " without any further enquiry, because every, 
thing therein contained was notorious, and known to tbeniK 
selves (a)." About twenty years afterwards this attainder, 
was reversed in favour of his son ; and the reason there 
given, was the illegality of the proceedings* It is ob- 
served, that the pdnciples of law and justice iu these timea 
were established, not in such a degree as to prevent an ini* 
quitous sentence against a devoted person, but sufficient, 
to serve as a reason for its* reversal on a change of things 
in favour of himself or hist party (b). 

The next objects of enquiry are those monuments of 
legal antiqiiity which contribute , to furnish information, 
through the reign of this king*- These are die Statutes^ 
Parliament- rolls. Year-books, and some small law tracts, j 

Tbestatutes from the beginning of this reign The Nwm 
are called Nova Staiuia, as contra*distinguished *^f**^ , 
from those which preceded. It seems that the comnipDs 
began now tatake some partial share in the legislature, for 
mdst of the principal acts made in this reign were made 
upon petitions of the commons. However, even in* these 
instances, where the motioB for a law originated with the 
commons, and after the answer of the king was favouffiJI>le, 
it still remained with the king and bis council to digest 
the whole into the. foroi of a statute, as in former times; 
the answer to the commons very often iatioiated, that^tbe 
king would consult with others before he granted th^ 
petition ; and this was never thought derogatory to their 
rights. . , ' . ( 

This will appear plainly from several petitions and ajft- 
swers on the parliament-rolls* * In the 2tst year^ al 
the king, to a petition, requesting the king to increvue 
the fees of the judges, he^ answered, that he would 
call to him the gre£it persons, and mention the mattes to 

{«) Pirl. Hiit. VOL I. ««3. (*) Hwp. vot II. 379. . . 
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them^ and upon their advice woaM ordain such remedy ask. 
should be proper (a). Again, upon another petition in the. 
same parliament, be answered, he would advise with hi» 
council. When petitions ' were delivered in, they were 
sometimes not attended to with so much dispatch as the 
commons expected. In the 22d year the commons prayed 
they might be answered presently; to which it was answer-* 
ed, that theyshould be answered after Easter (&). Notwitb* 
standing these remonstrances, it continually happened that 
*the making of laws was delayed; for though the petition 
might be answered at the .session in which it was presented 
(and this was not always the case), yet sometimea several 
years elapsed before it was firamed into a law. Most of th<$ 
gets which in the statute-book appear in the 25th year of 
the king, were ans^vered in the 21st yeHr; some were de- 
layed longer. The petition about error in the court of ex* 
chequer was presented first in-the 21st year, and answer- 
ed; but the petition and answer were both forgotten, and . 
the- commons petitioned again the next year, when the 
former answer was referred to by the king (c); and after 
all, it was not put into a statute till ^the 31st yeaLT{dy 
KMy instances are to be found- df the like delay. 

When statutes were framed so long after the petition 
tmd answer, it is not to be wondered that they did not 
always correspond with the wishes of the petitioners-, but 
w^'re modified according to some after-diought of the 
Icing's officers who had the c^ire'of penning statutes. 
The commons often complained of this. In the ^d year 
they prayed, that the petitions answered in the last patlia- 
metit might not, under pretence of any fresh btU or peti- 
tion, be altered or changed. But, notwithstanding^ tbis 
Temonstrance, the petition and answer were not always 


(a) CUK AbrL 91 Ed. III. 6- (*) Ibid. SS Ed. HI. 7. (c) l})id. »l 
Md. HI. 26. tind 91ILEA. VO. 95. (d) SUt. 31 Ed. III. st. I.e. 12. 
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adhered to, as the exact model far the statute. . In tbe 
2Sth jiear, a petitioii'.was exJiibited against suing before the 
coimcily when part of it was granted ; as to ihe rest, thft 
Jdog said he :«oukl be advised (<^; .and yet stat. 25£(L IlL 
Stat. 5. c. 4. enacts the whole. Again, in the famous stat. 
56 Ed.. ni. stat. 1. c. 15. .about Jaw proceedings, after the 
words of the petition are .added, ^< and thai they be aUercd 
^md'Cnrdledm ImUh ;" of which there is no notice 4t all in 
the petition (6), 

The variations above mentioned do not appear to be 
mry material ; they did noinore than explain in a fuller 
inaaoer what perhaps was jthe^ sense and aim of the petif- 
tkm. It was more important when a petition was 
granted, and afoerwar^s never beard of ; an instance of 
.which is to. be foumi in 2ist year, when a petition, pray- 
ing .that writs of enrorvinigbt be allowed in-actionsjNa/am, 
.was;|paLnted»hy ibetking ; tboagh there appears nosuhs^ 
^mtistatttteto cftcsy ttioteiex^ntioi«(c). .There are many 
iatimationsin diei parliaqpfei^reik of acts beiagito be^made, 
efMhich, boweirer,^weifiad no otberitcace. whatever (d). 

It is not probable, that theae petitions and answers werf^ 
wholly, dtsappoksted. gf %beir .effect, though they were'lMt 
thrown into the fiprm of a staiiite. It seems, the parUamenl^ 
upon the petitions of tfaexsomumia^ exercised^two braocbf^ 
of authority; by one of which it legislated, or made 
«»w 4aws ;tby tt^ other, i|; imerpreled the then .existing 
.law* When, therefore, a dectaraitiQii of .some ,point.wiis 
prayed jby petitioiy,jt^jwas,th&>buatneaa of the' receivers and 
tr^rsof petitions ta consider, whether the.matjter prayed 
ciULhi J>e.Goiiiplieri jiisitb,:CQpfpiMabl^ with the^hen exast- 
ii^ law ;'Or wheduir it w«uld be^ new, i^od incoesWtent 
imtb it : for in the .former ca^, an raeawer, acoompaoied 

(a) Stat. 25 E«]. HI. 16. (&) Cott. Abri. 36 Ed. Til. 39. (c) Ibid. 

81 £d. HI. S4. 

^ (lO Among oth«n« Tid. Cptt. Abri. 8 Bd. IIL 80, 81^ 38. and jNutim throngh 
Umt AbiMgnient. l 

VOL. nu I* 
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with .SQine instrument to testiiy it, woutd of itself be suf«> 
ficient to warrant it ; iu the latter, there mast be an ex- 
jftress statute. It is in this way that the following words of 
.Stat. 15 ,Ed. III. c. 7; are to be understood: " That the 
*^ petitions shewed by the great men and the commons be 
** iiffimied according as they weve granted by the king ; 
^ that is to say^some by stisitiiey and the others by charier 
^' or patent, and delivered to the knights of the shire, witb^ 
" out paying any thing." 

Many examples of a like distinction may be produced 
out of the parliaoient-rolis* In the 2l8t year of the Jkingt 
4t was prayed by the commons, that a plaintiff in debt or 
trespass might have execution of the land which the de^ 
fendant had the day of the writ purchased. To this it 
was answered, that it could hot be done tintAout a statute^ 
upon which the king would advise with his council (ir). 
Again, where the king granted lands forfeited for treasoB) 
the commons prayed it might be «!ec/arerf, whether in such 
ease the donees held of the king, or of the lord of whom 
the traitor lield. To this it was answered,, that, for the 
present, it should remain as it had formerly been^; bat if 
declaration thereof was ta be made, it should be by good 
advice, amdng other articles whereof new Uvs^ was re^ 
quired (i). A similar answer was givea to several odier 
petitions in that parliament (i:). .) 

Tliese. passages very clearly intimate, that there was 
another parliamentary way of settling the law than by 
statutes ; and that way mu^t have been the charters and 
j^tents mentioned in the above act. Laws of this sort 
bad no other sanction than the parliament-roll, where the 
answer was written ; and these were probably what were 
called ordinances, being of equal force and validity with 
statutes, but less solemn and public, because they were only 


(n) Cott Abru 81 Ed. UL 13. (h) Ibid. 43. (c) Ibid.46^ 47. ^«^; 
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a declaration, and not an alteration, of the law* A statute 
"wa?% drawn up with the advice and deliberation of the 
judges and oth6r learned men, and was entered on a roll^ 
called the siatute'roU; afterwards the tenor of it was an- 
nexed to a proclamation-writ, directed to several sherifls 
to proclaim it in their county (a). Ordinances were nevexL 
proclaimed by the sheriff; but it was sonietimes recom* 
mended by the king to the. commons (probably by a 
charter or patent J to publish them in their county. 

Though these were the peculiar and -distinct offices 6£ 
statutes and ordinances, it is still clear, that many things 
iBvhich were^ mere declarations pi the old law, were done 
by statute, as appears by the formal words, and by the 
contents of several : and as every thing might be done by 
statute that coulcl be done by ordinance, it depended pei> 
haps on the nature of the subject, and the wish of the 

'Cnanagers of it, whether the old law should be declafM by 
one or the other. A statute was an ordinance, and some- 
thing more; and therefore, though statutes may some- 
times be called ordinances, yet n^ inattention to language * 

• would excuse the converse of the proposition^ I'hougb 
an ordinance could be altered by a statute, yet a statute 
eould not be altered by an ordinance. A^fter all^ perhaps,^ 
the principal mark of a statute was^ its being entered 6» 
tbe^statute Voll, 

The rolls of parliament during this reign begin to 6>e 

' very complete, and form a very valuable accession to tb|» 
documents of legat information. They give us an accaunt 

. of proceedings whether judicial or legislative ; and in tl]# 
Ibrmer are more particularly full and satisfactory (6). 
The repocts of this reign fiU fbur.yoliimes. Reportf. . 

, (a) For the Jtatate rolls, -parliament rolls, aod boodUs of petitions, ««• 

Dale's ConjectureSy Jurisd. p. 64. .' ' 

(2r) Mannscript copies of the parliament-rplls are io ^^cmA in- nianr 
•pdbiidilnMies; aadth^ bavt I«t4ly1iffeii pfint«d by tbe sniiirtifrity of pajr* 

lumieiit, ■ - ' 
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Three of these are ditdngulshed as Feariooks, and are 
caHed tbejirsi, second, tod third pMs^f Edward III. The 
other volnme is called LM^er Jsstsarumi heing a collection 
oFcases that arose on assises, and other trials in the country. 
The first part c6mains the first ten years of this king. 
Very completely repotted : the second part is incomplete, 
cohtsCibing the ITlh, 18tb, Slst, «2d, one term of the 2Sd, 
the 24th, and s6 on to the SOth inclnsnve ; then there is a 
chasm till the 38tU and S9th, which closes the bodlc. The 
^hird part begins with the 40th year (and thence it is cdm- 
mohly cdled the SuddragesmsJ and goes on regularly to 
the end of the reign. The Idier Assisarum contains 
every year regularly all through the reign. 

These books of reports htire not maintained an eqnal 

reputation with posterity; the book of assises and the 

Snadragesrfis having been generally prtferred to the rest. 

But this comparative value is owing-, perhaps, more to the 

Occidents of time and circumlBtances, than to any intrinsic 

merit of their own. It happened, that many points of 

learning discusscdinthe fiirst and second pai*ts became more 

obscui^, and less known, than those in the third part ; In 

iconsequence of which, very few cases are aMdged from 

the second partbyFitzherbertandBrbokeiand'hUrdly any 

'frobi the first; and as these tWo abridgments became io 

after-times the principal clue to the Year*books, not to say 

the ktriistitutes for tb«m, the first part of these reports sunk 

inio oblivibn, tmd the necond was little regarded ; while die 

^StutdhigesiHsetJlndthe LiberAsHsarumwere alone dmsnleeid 

^ depositari^ of the taw in this reign, k should seem, 

this h^^ctof the dde^ Yeiur-booka bad) unhappily, an 

eflbct ii^OR the stHl okfter writings of Fleu and Bracton. 

A still wider chasm was made between those authors and the 

'latter end of this rei^n ; and as thcchaih of legal hbtbry 

by which their fidelity as lawyers would be best demon- 

-vtnited, tm^ brokei^ their credit and anthority wwe eon* 

siderably diminisbed. 


HoweveVi vieiring theae vuloinea with tb^ pt^possessiofi 
otf a modern lawyer, we must c^rlainly Gonci^r with the 
opinion long entertained in favour of the Snadragesms 
and hook of a89i9es ; for, besif]e4 that questions afe there 
discussed with more precision and clearness, they contain 
more qf those points of law that have survived to the pre- 
sent times. In regard to precision apd clearness, a)l the re- 
ports of this reign excel those of the pr^eding ; b|it the 
merit of these volumefi is of a peculiar kind, and has a very - 
difFer#nt appearance frpm what has in later times heen con- 
sidered as excellent in this way. We find here na 
learned argument, no quotation of cases, compared, distin- 
gtlished, and applied to the ppint in dehs^e«< The hench 
rarely deliver a solemn judgment, setting forth the princi- 
ples and grounds upon which they proceeded, or alleging 
any former determination by which they, were swayed: a 
report is little more than a state of the facts, with dicta of 
hw on both sides, unsupported by any authority. That the 
allegations ^nd arguments of counsel shoii^ld be unsupported 
by adduced authorities, is not at all remarkable at a time 
when there w^ such a scarcity of published reports. This 
ivantpfwyitten memorials qf the l^w ws^s repeatedly lament** 
e4 in the reign of Edward the First ; and one of the wisest 
meatus used by that king towards improving the law, was 
the ordering o^ laWf4ipoks to be written ; bjut the effect of 
such ati undertaking must be slow. We findi^in the reign 
of Edward the Second, the author of The Mirr or complsitm 
that the law in bis time was not sufficiently ^redtpced ipto 
If riting. 

Daring such a stat^ of things, the knowledge of the 
law must be coi^ned to the practicers, and subsist rather 
in the experienee of old professor^ than in volumes of re- 
ports ; of which there must, in the nature of things^ be 
few in this reign^ and tbo^e kept, no doubt, wi^ sufficient 
jealou^y^ for the u^ of their owners : the consiBquence of 
which would naturaVy be^ that, with the use, the authority 
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of tbem in a great degree would be confined to their pos- 
sessors. There were certainly no reports of established and 
general credit ; otherwise it is not easy to imagine, why no 
adjudications are vouched for what is laid down as law in 
the Year-books of this reign. According to the form of* 
these reports, every thing is to be taken on the bare autho* 
rity of the person pronouncing it. 

However unsupported they may seem, the reports of 
this reign have always had great weight with posterity, 
though received upon their own authority alone : nor is 
this without great shew of reason. These volumeifi seemed 
to claim a higher regard than any which had been produced 
io the preceding reigns. The law here spoke out in its 
6wn written annals, and was delivered by the oracles of it, 
the judges sitting on the seats of justice* The whole method 
of legal proceeding was exhibited to the reader. This was 
a lively way of transmitting the knowledge of our laws ; 
it commanded a more serious regard, and seemed to carry- 
in itself an incontrovertible authority ; unlike the treatises 
written by private men, who, however learned or expe- 
rienced, could not aim at an equal degree of authenticity. 
7hi& consideration placed reports iii the highest rank of 
law-books, and made them a sort of authorities in them- 
selves ; while the treatises of Bracton and Fleta grew to 
be less considered; and at length became obsolete. 

The reports of this reign engage the attention of a mo- 
dern lawyer more readily than those of the former, and 
have always been held in great esteem. The learning, how- 
ever, of these volumes is of a peculiar kind. Through all 
the reports of this reign there is perpetual debate on mat- 
ters of form ; which were so repeatedly discussed, and so 
fully examined, that numberless points of the utmost im- 
portance in the practice of those times were settled. The 
greater part of the reports of this reign seem tobe on.this 
subject. To say nothing of the first forty years of thia 
jLing, upon turning over the celebrated Quadragesms it will 
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Appear, that nine parts in ten relate to the forms of writs, 
of pleadings, and of |>ractice; and of these nine, six .parts 
concern real actions* 

While the same, state of things remained, and the same 
learning was in vogue, the reports of this reign most have 
been of great^ use, and. accordingly deserved every enco* 
tnium which the grateful student could bestow on them ; 
they were accordingly held in great estimation, during 
most of the succeeding reigns, till the tiine of Hepry^VII. 
and Henry YHI. But when another order of things took 
place ; when real actions went out of use, and^he learning 
concerning them was forgotten ; the legal annals of this'reign 
Biust be viewed with a very different eye« Amid heaps of 
endless curiosity about proceedings in real actions, we find 
2L^yery spoall space bccapied by decisiohs on great and lead- 
ing principles of law. This anxious minuteness in the form 
and conduct of actions' bad so loaded and entangled the 
practice of the courts, that it was found necessary, in after- 
times, to get rid of them altogether by a revolution in the 
coarse of legal remedies,* The law- learning of Ekiward 
tbe Third's reign, and the scholastic learning of those 
times, exMbit alike an unliappy misapplication of sagacity 
and diligence ; and it is only .by a partial redemption, that 
tbe volumes which contain the one, have escaped that ob- 
livion whiefa' has long overwhelmed the other. 
: The reign of this king has furnished three small tracts 
Qn law subjects: the X)J(^ Tenura, Old Naiura Bremum, 
and Navit.Narrdtianes* 

i The Old TVmirei (so called to distinguish it qm Tenure*. 
from Littleton's book on the same subject) 
gives an account of the various tenures fiy which ^land was 
bolden,'. the oatoreof estates, and some other incidents to 
landed property. It is a very scanty tract, but has the 
merit of having led the way to Littleton's fa- jfaturaBrp. 
mous work; The NiUura^ Brevmm contains^ •»»"•• 
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those writs which were tfac^ir most iih ose^ amlexiog to eaefa< 
a short coaiinent effbcerniag their nature, and the ftppliou 
tion of them, with their various properties, efleets, and 
oonseqoences* Thb work betedbe a model to Fitzherbert, 
in writing His valmlble treatise on the same'Subject* The 
NMkeNQfrM- coUectiori called Nav^p NarratimiM c<Mitauia 
iUmtu pleadings in thd actions then in practice^ It 

Gonsists principailj of dechuriltions, as the title imports'; 
hut there Wfefe sometimes pleas, And the subsequent plead-* 
ings; The jlrttcUlisod Novms NitrraiUnes is osoally sub- 
joined to tkb little book, and b a small treatise on the me- 
thod of pleading. It first treats of actions and courts; 
then goes through each particular writ, and the declafatiGm 
upon. it, accompanied with directions,. and illustrated by 
precedents. The book on The Diotrsiiy OnirU is said (i^) 
to have b^n written in this retgti. 

Hi^eiianeoiii It b beymid dispute^ that the Temple was in-* 
fact^ habited by a law society in the reign of Ed ward 

the Third. Upon the disioluttbn of the oikter of Knights 
Templars in the last rei^n^ thbir pesaessiens oatn^ to the 
crown. TheiVw r^iy/^^aatt wasrtken called, to wkicbthqr 
had removed from their bouse in Holborn, about Ihebegtn*- 
ning of Edward the Second'a reign, was granted by th^late 
king suecfessively to*the earl of LanoMter> the earFof Peas- 
broke, and Hugh Despencer the son, upbn whose several 
att^nders this property again devoUed to the crown^ In 
pursuance of a decree made by ihe j^^eat aooocil at Vienna^ 
anno 1324, respecting the possessions of the Telibplars» king 
Edward the Third grabted this fouildiag to the KmgAts 
Hospitallers of St. John <rf Jerusalem ; mkd they ioon af^eiv 
wards, as the tradition is, demised it at the rent of lt)i. 
per ann. to divers professors ctf the law, who came fr^m 
Thavies Inn in Hoibom {h). At the general dissolution of 

(«) S Inst 552. <6) Dugd. Or. Jar. 145. 


feligioiis botisesy \fhem the inheHlasee of tUs hmam apin 
feU to tbe crowiiy Knig Hei^ry VIH. grained thtm a iease, 
aod they contAnued tenants la tte croivn till the 6tb yettt 
of Kif^ Jatnes I. when that ki^g granted km/nHmei mpi^ 
talia messuagia cogniia per nomen de le Inneb d Ar Mid- 
]>!«£ TRM^Lt^ sio€ Kivi Timplif to Sir Julitis Cmmx and 
others, to them and th^r.hi^, for the use aod reception 
of the professors l^nd students of the law (a). 
. It is said, that some pr^esaor^ of the law resided in 
Gray's l6n during this reign^ under a lease from the lord 
Grey of Wilton, whd was seised of the inheritance, am) 
bad a mansion there. The inheritanee was, in ^ Ed. JV. 
{lurobased by the prior and monks of the mmaitefy of 
Sbeene in Surry, to wboih the students continued tenants, 
at the rent of 6(. 13s. 4d. per iinn. At the dissolution of 
religious bouses, Henry VIII. granted the inheritance to 
the society at the above rent, in fee»farm (b). ' , 

The most authentic memorial of amy settling of the 
lav<r.societies in this reigUi is a demise in I8th of Ed. Ill* 
from lady Clifford, apptenikiis de bancQ{e\ of that houSk 
near PteeUstreet called Clifford's Inn* 

The chs^ncery, as well as the king^s bench, followed die 
court, and the chancellor >Qd his officers were intitlMI to 
jiart of the parreyance made for the king,.tiU the 4kh of 
Edward III. when be fifced fab seat at Westminster. The 
place where the chancellor held his court was at the upper 
end of Westminster^all, at a great m^irble table (which is 
said to be covered by the courts since erected there), to 
which there was an ascent by five or six steps (d). 

The salaries of the judges, though they had continued 
the same from the time of Edward L to the 25th of this 
reign, were again become v^ry^ uncertain. In 2Sth of 
Edward III. it i^pears, that one of the justices of the 

(a) Dugd, Or. Jur. 14S. {h) ibi4. 97% (p) Ibid. Ul. (d) ftid. 37. 
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king's bench had 60 marks per atnn; in 39 Ed. IIL tbe> 
judges bad in that court 40l. The chief and other barons' 
in 36 Ed. JII. had 40h In 39 Ed. IIL the justices of the 
bench had 40L and the chief of the king's bench 100 
marks (a). 

A house had been founded by Henfy III. for the re- 
ception of conTert Jews. The presidency of this house 
bad been usually granted to some of the^clerks in chi^ncery^ 
pamely, those de frimi formA, who were always eccle- 
siastics, and lived as a part of the chancery in the king*s 
palace till the 4th of Ed. III. In the I5tb Ed. IIL tber 
headship of this house was annexed by charter to the 
keepership of- the rolls, which was confirmed by act of 
parliament in the 51st year of this king. The keepership 
of the rolls was thereby rendered more considerable; being" 
endowed with this house of the gift and patronage of the 
king, the nomination of clerks of the rolls was by degrees 
assumed by the crown, in exclusion of the chancellor. 
This, officer for keeping the rolls was anciently, called 
Gardein de Rolls ; CUricus et Cusios Rotulorum; then 
CkriciLs Par^a Baga, et Cusios Rotulorum et D&mis (Hof^ 
versorum. In no statute is he called'' Mos/^r, till the 11th 
of Henry VII. cap. 18; and again, in 25th chap, of the 
same statute, he is called Ckrk. This office was considered 
as a preferment for ecclesiastics (Jb). 

(«} Dofd. Or. Jar. 105. {fy Hiit Chanc. 91. 
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Copyholds — Statutes of Liveries — Of the Clergy^^Heretics 
— Vicarages — Mortmain* — Statutes of Labourers — Of 
Pernors of Prof ts and Uses — Judicature of the Council 
— Of the Parliament — Origin of the Court of Equity in 
Chancery — Court of the Constable arid MarshaU--Of the 
Adwniral — Court of Exchequer — Statutes of forcible En- 
tries — Of Treasons — Scandalum Magnatum — Game 
IjawS'-'Justices of the Peace — The King and Govern^ 
tn^nt, • 

IN the reign of , Edward the Third we took a short vie^r 
of the law in general, comparing it in many instances 
^ith its ancient state, ^s delivered by Bracton and the 
older writers. It seemed that a great object would be at* 
tained, if a connection and dependence coald be shewn 
between the learning of these two periods in our ancient 
law. After tbis/perhaps, the reader will be content that 
the remainder of the subject should be drawn into a smaller 
compassj and treated less in detail. -. 

However, thi^ wish to set bounds to our enquiry must 
be governed by the nature of the materials; The progress 
made in the alteration or improvement of the law by deci*> 
sions of cousts, is by many, and those very short steps; and 
to pursue these with minuteness, if at all possible, "would, 
when on questions not wholly new, be unentertaining 
and tiresome : but it is very different with statutes ; they 
make a long stride at once, and the advance thereby effected 
is too discernible to be passed oyer in silence. It appears 
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therefore incumbent upon a juridical historian, whatever 
liberty be may take with one part of his materials, at least 
to state the substance of statuses with fulness and fidelity* 
Conformably with this idea we shall, in the remainder 
of this work, continue to give the statutes at length, as 
in the former reigns; but in what relates to the decisions 
of courts, we shall be more sparing ; sometimes confining 
ourselves to such adjudged cases as relate to the nevir 
points, which were now arising in many branches of our 
jurisprudence* 

In the pre^nt reign, we shall oqiit all notice of the de- 
cisions of courts; partly because the reader, who has just 
left the preceding reign^ will perhaps, for the re^Lsoii 
above-mentioned, not wish it; partly because no year- 
book of this reign is existing, and the remnants and ab-» 
stracts of adjudged cases, which are to be found itk differ-* 
ent compilations, are not of much importance, and would 
hardly add a link to the chain of our historical deduction. 
In the mean time^ the parliaaientiary alterations c^ the lav 
are of gre^t nuement, and will amply make up for the de* 
fieieoey in the other bead^of eiiquiry. We sball therefore 
take 4 View only of the st»tutehlaw of this reign; and we 
shall divide it into subcb a^ is of a misicelUneous kind, and 
so^ aa relate to the rights of property, add the admtiii* . 
stration of justice. 

To begin with tbe JFormer. A staAuite was made in 4be 
21st year of the king, to annet to tbe eouoty of Chester 
certain. forfeit lands .which bad belonged to the earl of 
Am^del : it was ftfc the same liipt enacted, that the coun^ 
of Checker shooid tbeaeeforw^rd he oalted Tkf PrineipaHijf 
4^Chiesterf and should alkaya go to the ki^g^s eldest sotiy 
with the rights and franchises thereto belonging (a). 

lu ordier to secure the reguiiM* attendance of persons i» 


(^ Stat. SI Ric. n. c. 9. Vidv aat. roL L 4f • 
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parltament, it was tlfougbt fit to make a statute, in At 61k 
«if the king (a\ ordaining, that all-persons and 'cooioioti* 
likies which from thenceforth ahould havie somoioiis to 

' cottve to parfianient, shoiald attend, lis they were bonnt to 
do, and had formerljr done: and it was enacted, that if 
any so suttiasoned^ whether ai^bisho{>, bishop, abhot, 
(irior, duk^, earl, baron, banneret, knight of the shire, 
citizen of city, burgess of borough, or otSier singular per- 
son or GOflUmonalty, absented himself {unless he could rea« 
sonably and honestly excuse hioiself to the king), he lAiOQid 
be amereed, and otherwise punished, as formerly; the 
ttame of sherifh who were negligent in making returns of 
ftarliamentary inrrits, or who left out of the returns any 
cities or boroughs which wisre bound, and formerly were 
wont to come to parliament. The election and return of 
members to serve in parliament, were further considered m 
the two subsequent reigns. 

In tbe 1 2ih year of the king, an act was made to remove 
soine doubts which were entertained about the levying of 

-the expences of kni^ts of the shire upon lands hetdby 
lords. ^ To settle this, it was enacted, tNathey shouU be 
levied as formerly, with this constderatton, thatif any lord, 
or any other man, spiritual or temporal, had purchased 
lands Or tenements, or other possessions, which were con- 
tributory to such expences bdbre the tioie of the purchase, 
they shoiild continue contributory as before. 

The feudal bond between lord and vassal had been <S 
late yetars gr^win^ weak ; and we find now, that vilkins 
and land tenants had begua to break out into violent A^ 
mands for an exemption from the servitude tn which they 
were held by their tenures. In the first year of this kingV 
ireign a statute (b) was made, appointing oonmiissioners to 
enquire into these diflerences. It seenss, that many of 
these daittis were pretended to be founded on the cvidencs; 

(a) Stat. S. e. 4. {I) 8t*t« 1 Rich. U. c. 6. 
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of Doknesdaj-booki which was nothing more than demslnd* 
ing,-in other language, to be put in the condition of land*^ 
holders in the time of Edward the Confessor; the cry that 
had been kept up in the early times of the Norman con«^ 
stitution. These matters, as far as the claim- of right went, 
were referred to the examination of the parliament, while 
the justices of the peace were commissioned to suppress 
the tumults and outrages committed by the claimants. 
The impatience expressed by these inferior landholders 
.might be encouraged by the ancient title which they now 
seemed to possess ii\ their lands. Instead of the precarious 
holding at the absolute will of the lord, as originally, we 
CopyholdB, ^^^ ^^ the. latter end of the. last reign, inentioB 
of tenants by copie of court roll; whicbindicates, 
that villenage was, in some places at leasts become of a 
more stable nature, and villain-tenants were enabled to 
$et up a species of title against their lord. However^ 
this tenure 6y cojn^ is not mentioned in the Old Book of 
Tenures, nor does any discussion upon it appear in the 
reports of Edward III. We must therefore wait till a 
later period, when it was more generally acknowledged^ 
for a better account of this new species of tenure, 
statutes of The condition of the times,, and the turn of 
liveries. . manners which fiow prevailed, made it desirable 
and necessary for great lords to supply this defection in 
their tenants by other expedients (a). It accordingly had 
become the custom to retain persons in their service, to 
be at call, when their lords affairs needed their support;* 
and 19 otder to distinguish different partisans, as well as 
to give a splendour to such retinue, they used to dres^ 
them^^in liveries j and hats of a. particular make or colour. 
This distinction of dress gave origin and strength to ^ 
spirit of party, which became very general Besides thosf 
' who were retained by great men^ fraternities used to> be 

(a) Vid.aat. vol. II.3t2. 
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formed of persons concurring in the same sentiments and 
views, who bound themselves to support each other on 
all occasions^ and denoted their union by similarity of dressl 
Tfaus^ the country every where abounded either with th^ 
adherent^ of great; men, or societies which were ready to 
become such; and persons of weight and influence could 
never want a set of ' determined followers to n^intain and 
abet them in any public violence or dangerous schenre of 
ambition. 

These confederacies became a terror to the governments 
and were the occasi6n of the statutes of liveries passed 
in this and the following reigns. The first of these is 
Stat. 1 Ric. II. 2.C. 7* which ordains, that no livery be 
given by any man for maintenance of quarrels and other 
confederacies, upon pain of imprisonment and grievous 
pain to the king. This statute speaks of esquires, asweH 
as others, being the sort of people who used to be fetained 
in this way. By stat. 16 Ric. II. Cr 4. it was provided, 
that no yeoman, nor other of lower efitate than an esquire, 
.should use or bear livery, called livery ofcanipanx^ of any 
lord, unless, he was menial and familiar, and continually 
.dwelling in the lord's hoUse. There is no earlier men* 
lion of ati esquire than in these acts; it seems to have 
been not a very high rank in the orders of society, being 
only next above a yeoman (a). As the giving of liveries 
was a matter in which the peace was principally interested, 
we find in stat. 20 Ric. II. c. 1. for enforcing the' statute 
of Northamptbn, and declaring lancegaies and armour to 
be unlawful, a clause ordaining that no lord, knigh^, nor 
other^ should go, or ride armed, by night or by day, nor 
bear pallet nor skull of irOn, nor of other armour, except 
the king's officers and ministers ; and moreover, that the 


(«) The Prankldnf as described in a cotemporary work, I mean Chaucer^s 
Canterbury Tales, seems to have been a higher order of yeomen ; such as a 
tttaltkyfymir, or gmtieman farmer. Vid. Canterb. Tales, the Franklero's Tale. 
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above statutes of liveries apd hats sfaoold be >ct>86nr0d. 
The cognizance of these statutes was first submitted to 
the jurisdiction of the juttices of assise, and afiterwards to 
that of ihe justices of the. peace. 

Oftheclercy. Notoirithstanding the preoarious authority 
which Richard held among his contending 
nobles, be jnaintained vrith firmness the opposition begun 
by Edward IIL to clerical usurpations (a). New statutes, 
of provisors were enacted ; and while the independ^noe of 
the national church was vindicated, some steps werfe taken 
towards preventing the bad effects iffapprnpnaticms; some 
regulations were also made for the security of tithes, and 
the personal privilege of clerics. We diail aiention these 
provisions in the order in which they were made. 

The first act relating to the clergy was stat. 1 Ric.^ II. 
c 3. which ^ves prelates and clerks an action of trespass 
against .purveyors. to recover damages for a breach of any 
of the statutes made in the last reign against those oppres* 
^ors of the people (&). This was, because they could ifot 
by any of those acts proceed eriminally iigaiiiBt purveyors. - 
Complaint was made, that indictments used to be pre- 
ferred against prelates and cterks suing for their right in 
the spiritual court, aiid even against spiritual judges for 
entertaitiing the -suit ; and under colour of sircb indictments 
they used to be i^nprtsoned, and otherwise vexed, till ijiey 
entered into obligations and promises to dmst^ from^^heir 
suits. It was enaotod by the same statutte, ch. IS. that 
sach obligations i^oukl be void ; tliat tfaeprocurers of such 
iodicttnents, if %he party was ^acquitted, should be prosd^ 
ciited as directiod by ^t. Westmr 2. c. Ij^. (e) and that 
' the justices before whom ebe acqmtal was, should have 
f»d«v«r to eii<^4re of sud)*prbcutser$,and puni^-^thenvas 
they deserved. Again, it was provided by the following 
chapter of the same act, that where an actiiE^p for -g^ods 

(fl) Vid. ant. vol. II. 375. (b) Vid. ant. vol. II. $69. 

(c) Vid, int.vol.II.jriO. 
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taken and carried away was brought for tithes against a 
parson, and he pleaded that it Was a matter of tithes be- 
longing to his churchy the general averment should not be 
taken without siiewing specially how they were his lay 
chattel. 

Complaint was made in the last teign, of priests be* 
ing arrested in cburch| and a general provision had been 
framed to prevent ft (a) ; but now it was more specially or-* 
dained ^ tnat any of the king^s ministers so doing should be 
imprisoned, and pay a &ne to the king, and compensatioa 
to the party ; only this was not to extend to clerks who 
held themselves within churches or sanctuaries by fraud or 
collusion* The persons intitled to this privilege are thud 
described by the preamble of the statute : Clerks in cathe- 
dral or other churches, or churehyards| and those bearing 
the body of our Lord to sick persons. 

Notwithstanding the statutes made in the last rrfgn (i) 
to restrain the gifts of church-benefices to alienS| that 
- practice strii continued ; and, many livings being held4»y 
foreigners, all the ill consequences following from non- 
residence were miserably felt. A ne^ act was now made 
to prevent, if poasible^^this irregular and destructive prao* 
tice. It was enacted by stat. 9' Ric. II. c. S. in the most, 
' explicit terms, that m one, without the licence of the 
kingi should receive procuracy, letter of attorney, ferm, 
or other admintstration of any benefice witbin the re^Im, 
from any person, exeept the king's Hege subjects, A» 
foreign incumbents could not manage the revenues of 
their benefices but by sonne of the above means, it was in** 
tended hereby to make them ever after unproductive to 
the possessor. It was moreover ordained, that every one, 
Vho had. accepted such procuracy, or administration from 
aliens, sbouM abandon it witbin forty days after pablica« 

(«) Vi<L »iit fol. n. 388. tf > Vid. ant. vol. 11. 3;>. 
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tion of this act None were to coDvey money or other 
tbinfgs oat of the realm for the use of sach alien incum* 
b^nts. If any was guilty of a breach of this act, he was 
to incur the penalties of the statute oiprovisors^ £1 Ed. III. 
by the process ordained in that act ;^ in addition to which 
process it was now ordained, that should the offenders be 
out of the realm, and not betieficedi nor have any possessions 
within the realm, where they might be warned, then 
a writ should be made in the chancery grounded upon this 
ordinance, directed to the sheriff of the county where they 
were born, returnable in one bench or the other ; which 
writ was to issue at the king*s suit. This writ was to 
command, that proclamation be made for them to appear 
at a certain day in the bench where the writ was returnable^ 
at the distance of half a year,, to answer the naatters con- 
tained in the writ; and> upon the return thereof,, the 
justices were to proceed in the above forrn.^ It was also 
ordained, that no bishop should meddle with the bene* 
iice of such alien^ by sequestration, or in any other 
manner. 

It is said (a), that the lords spiritual did not assent to this 
statute ; which, it may be observed^ is all through termed 
an ordinance. Indeed, the higher clergy were not much, 
interested to suppress this practice ; as they still enjoyed 
their bishoprics, and might have views at the court of 
R^me, which tbey would be very ready to promote by a 
connivance at practices so advantageous to the pope^and 
bis adherents. But though these pious prelates did not 
contribute their sanction to a national provision for the 
maintenance of alms iind pietj'', they were not ashamed to 
palm upon the country an ordinance of their own fabrica^ 
tion, as a legislative act, though the consent of the com«^ 
mons was never taken. But this was a case in which their 
influence and dignity were concerned, and where they ditl 

(«) Vid/Cott. Abfu id locum/ 
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not think it wise to be over-scrupulous* The act alluded 
to is Stat. S Ric. II. st. 2. c. 5. which was levelled at the 
followers of Wicklifffy who by their lives and doctrines, at 
well as b^ their numbers, had become a terror and n^ 
proach to the higher orders of .the church. These peopie 
are described as persons who went fvom town 
to town, under pretence of great holiness, and *''*^^- 
without the licence of the ordinary, or other authority, 
preaching daily in churches, churchyards, markets, fairs, 
and other, open places, uttering in their sermons heresies 
and notorious errors. To give better colour to violent 
measures, it is added, that they preached divers matters of 
slander, to engender discord and dissension between divert 
estates of the realm. 

These preachers bad been frequently brought before 
the bishops, but without their admonitions producing any 
effect. To make quick work, it was now ordained, that 
the king^s commissions should be directed tb tbe sheriffi 
and other officers, or. other learned persons, in pursuance 
of certificates from the bishops, to be made in the chancery 
from time to time, to arrest all such preachers, vdth th^ 
maintainers and abettors, and hold them in prison tril they 
would justify themselves according to tbe law and reasoo 
of holy church. Thus was the secular power to be let 
loose upon the followers of Wickiiffe, whenever it seemed 
good or expedient to the bishops. This provision vi^as 
highly resented by the commons ; who in tlie next year 
declared, they meant not to bind themselves and their beirp 
to the prelates, any more than their ancestors had done; 
and that they therefore never consented to the law : it wat 
according revoked by the. king (a). 

In the seventh year of the king, the subject of alien^ 
incumbeiUs was again taken up; the statute mad^ in the 

(a) Cott. Abri. p; 98^. $ 5t. 

MS 


164 BICHARD II. . cna. xvn« 

tbird year was confirmed ; and it was moreoTer enacted 
by Stat. 7 Ric. IL c/l2. that the provisions of it should 
•xtend to all aliens purchasing, or who had purchased be* 
nefices ^ and they were likewise to incur the penalties of 
Stat. 95 Ed. IIL Stat. 5. c. 22. made against those who 
purchased provisions of abbies or priories. The king like- 
wise commanded aU persons to abstain from praying of 
him Kcences for such pm^phases. To fticiiitate the execu- 
luon of this and the former statutes, it was the same year 
Ardained (a), that persons against whom writs of prtemunirt 
^fiteias were sued (&), and who were then out of the realm, 
or should go out of the realm by the king's licence, if they 
were of good fame, might appear by attorney. 

These practices of the churchmen were pursued sttU 
further by the legislature* In stat. 12 Ric. IX. c. 15^ it 
was ordained, that no Uege-oian should go or send out of 
the realm, by licence or without (unless he had the special 
leave of the king himself), to provide or purchase for 
him a benefice ; aiid that any such person should ,be con* 
Bidered as out of the king's protection, and the presenta- 
tion be void. Again, by stat. IS Ric. IL stat. 2. c. ^ 
the stat» 25 Ed. III. st. 6. was confirmed (c); and it was 
aaoveolrer enacted, that if any one accef^ted a benefice con- 
trary to that act, and was beyond sea, he should remain 
ailed and banished out of the realm for ever ; and his 
kads and tenements, goods and cbatteb, forfeited to the 
king : if ^iiAAn the realm, he was to leave it witUn six 
weeks next after his acceptance, and remain banished for 
«ver ; and any one receiving such banished person was to 
be punished in the same nnniner. It was mofectver pro- 
vided, if any one sent or $ued to the court of Rome, where- 
-by wy thing was done contrary to this act ; such offender^ 
if a prdate, should forfeit one year's value of his temporal* 

(«) Ch. U« (0 VU. mBt voU II. SI4 (e) Vid^ant. yoI. n. 38(K 
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ties'; if a temporallord, the value of bis lands and possess 
ftions not moveable, for a year; if .any inferior person, be 
was to pay the value of the benefice for wbtcb suit was 
madcj and be iniprtsoned for a y^r« But' if any man 
brought <^ sent within ,tbe realm^ or wttbin the kiflig^s 
power, any summons, sentences, or excommunications 
against ^ny one^r^ie cause of making moHm^ assent, or 
execution of the said statute of pnmsors ; be was to be 
taken, arrested, and put in prison; be was to forfeit bis 
lands and tenements^ goods and chattels, for ever, an4 
moreover incur the pain of life and member. If any pre* 
late made execution of such summons, his temporalties 
were to be taken into the kipg^s hands, till due redress 
and . correction was made therein ; and a person of less 
estate was to be imprisoned, and make fine and ransbm 
according to the discretion of the king's council (a). 

Tlie two last acts struck deep into the papal authority, 
and were viewed not witliout jealousy by the bishops, who 
were thuli gradually withdrawn from the protection of the 
piqpal see, and left to the common course of the laws. To 
diew their apprehensiops on this subject in a way that woulll 
carry an appearance tbe leisust offensive, they preserved a 
silence respecting themselves, but ventured to discover 
great concern for the interest, of the pope. Towards tbe 
eloae of this parKament, we find tibat the archbishops of 
Canterbury and York for themselves^ and the whole clergy 
of their provinces, made their solemn protestation in open 
parliament, that they in no wise meant, nor would assent 
to any statute or law made in restraint of the pope's au- 
thority, but would utterly withstand the same ; which pro- 
testation was at tbeir desire eocolled {b). ' 
. However, ou another occasion, tbe clergy acted ih^con* 
fopmity with the wishes of the commons, though with e 

(ft) Ch, 3. (Q Colt. Abri. p. 33S. $ 24. 
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reservation of their opinion. This was at the passirrg of 
Stat. 16 Ric.II. c. 5. which subjected those who purchased 
bulls from Rome to a pramunire. The statute is introduced 
by a long preamble, which states, That all the lords, both 
spiritual and temporal, had been singly asked in parliament, 
whether they would support the king in maintaining his 
authority against the pope's bulls, which were purchased 
to prevent theexecutton of judgments passed in the secular 
courts about advowsons. 

The temporal lords declared such interference to be a 
violation of the old established law of the land ; and the 
lords spiritual having made protestation that it was not their 
mind to deny nor affirm that the bishop of Rome may not 
excommunicate bishops, or make translations of prelates, 
after the law of holy church (the doing this without the 
king's consent being one of the grievances now complained 
of, and upon which they had been questioned in the same 
manner as upon the other); they said, that censures of ex- 
communication against any one for executing the process 
of the king's courts were against the king and his crown. 
It was therefore enacted, that if any purchase or pursue, 
or cause to be purchased or pursued, in the court of Rome 
or elsewhere, any such translaticfns, processes, sentences of 
excommunication, bulls, instruments, or any other thing 
against the king's crown and dignity; or receive, or make 
notification, or any other execution witiiin the .realm, •r 
without; they, their notaries, procurators, maintainors, 
abettors, and counsellors, should be put out of the king's 
protection ; and their lands and tenements, .goods and 
chattels, be forfeit to the king. Such offenders, were to 
be attached, if they could be found, and brought before 
the king and his council ; or process of praemunire wa» to 
be awarded, as in other cases of provisors, and of those 
who sued in any court in derogation of the king's royal 
authority. * 
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When the incroachments of a foreign eccle- vjcarMef, 
siastical power were repressed, it remained to 
provide for the internal welfafe of oqr own churcli^ whicli 
ccmld not be better effected than by securing a competent 
maintenance to the parochial clergy. The mam^er in which 
the clerical office was discharged^ and the state of depend- 
ence and poverty in which the labouring part of the priest* 
hood were kept^ through the practice of appropriations^ 
partictilarly those of the monasteries^ called aloud for the 
interposition of the legislature. Pensions^ which had been 
put under the sole cognisance of the bishops by stat. Artkuli 
Cleri (a), had thereby suffered some restraint ; and having 
been lately condemned as uncanonical by a decree of Pope 
Clement the Third, the patrons of church-benefices were 
set upon practisinjg more frequently the stratagem of ap- 
propriations. 

Instead therefore of exacting arbitrary rents and pensions 
from the poor clergy whom they had presented to benefices, 
they got into the habit of taking the whole profits of such 
livings into their own hands, by a licence to appropriate ; 
and after that, they provided for the cur« of the parish < 
(being only a secondary concern) in some other way. The 
monks who enjoyed such appropriations, sometimes resided 
on the cure, and officiated by turns: this they performed 
by some settled rotation among themselves; and as it was 
a burthen, the service was not nnfrequently imposed as a 
penance. A duty discharged in this way was, on many 
pretences, shifted from- one to another: these changes pro- 
duced intermissions and neglect in the pastoral care, and 
occasioned great scandal. As a remedy for this, the monks 
would depute some person to do the duty regularly, upon 
a scanty salary ; and this was the constant practice with 
lay^-patrons, as the only method by which they could serve 
the cure. The miserable subsistence of these curates could 

(a) Vid. aat. ▼•!. n. 291. 
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not fail of bringing their persons and office into a degree 
of contempt. The bishops had often interposed in ordec 
to correct these abuses ; by degrees they restrained the 
Qionks froai taking upon themselves the cure of souls, and 
obliged them to retain fit and able deputies, with competent 
salaries annexed to their appointment. These, were called 
curaiesy vicars^ or capellatu, according to the notions pre- 
. vailing in different placei^ 

The injunctions of the bishops were at length seconded 

by the legislature. An act was made in this reign, with a 

design of putting this institution of vicars and curates upon 

a more permanent establishment, and also to provide for a 

due application of such portioa of the profits of benefices, 

as was designed for alms and hospitality ; for it was enacted 

by Stat. 15 Ric. 11. c* 6. that in every licence to be made 

in the chancery for the appropriation of a parish-church, it 

should be expressly contained therein, that the diocesan of 

the place, upon the appropriation of such church, should 

ordain, according to the value of the^cKurqh, a convenieuj^ 

sum of money, to be distributed yearly, of the fruits and 

profits thereof, to the poor parishioners, in aid of their 

living and sustenance; and also, that the vicar be well aHd 

sufficiently endowed.' The parliament wdnt no further at 

present than to make this general injunction, which wa3 

more particularly explained and enforced in the next reign. 

♦ liottmain. Before we dismiss 4he subject of the clergy 

and of clerical possessions, it will be proper to 

take notice of a new statute of mortmain enacted in this 

reign* The ingenuity of the ecclesiastics was still employed 

in devising methods to evade the restraints of the mortmain* 

9,ct (a). One of their contrivances was to consecrate laud, 

$^ for a burying«.groqnd; and under that pretence they 

purchased considerable property in mortmain. This used 

to Wdone without the licence of th« king or chief lords, 

!«} VJd. ant Tol.II. IH. 
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merely by authority of bulls from Rome: As this was a 
sort of device which seemed to be within the terms arte vel 
ingtnio of the statute of mortil^ainy the parliament, by stat, 
15 Rlc. ILc. 5. declared it so to be, as likewise the purchase 
of lands to the use of religious persons. This act also de* 
dared, that the statute of mortmain should be extended to 
lands, tenements, fees, advowsons, and other possessions, 
purchased to the use of guilds dinA fraternities^ Moreover, 
because^ mayors, bailiffs, and the commonalty of cities, 
boroughs, and other towns, which have a perpetual com*** 
Qionalty, and othecs that have offices perpetual, were as 
perpetual as religious institutions; it was declared, that any 
purchases by. them, or to4heir use, should be within the 
statute of mortmain. Thus was the jealousy originally 
excited by the wealth of the clergy felt in respect to lay 
corporations, which were, therefore, now subjected to the 
same restraints in making-purchases of lands and tenements. 

Another device practised by ecclesiastics, was to get 
their villains to marrj^ free womeo who had inheritances, 
so that the lands might come .to their bands by the right 
which the lord had over the property of his villain. The 
commons, in the llth year, petitioned against this contri* 
yance'/tfae answer given was^tbat sufficient remedy was 
provided by the statute (a); meanings prdi>ably, the words 
arte vel ingemo in the statute of mortmain ; which, how«- 
ever. Had been already found ineffectual in other instances 
that appeared intitled to the same construction. 

The statutes of labourers, niade in the last statutes of 
reign, were confirmed, and further regulations '"^ourem, 
were made on this subject* Tbe lower orders of people 
were, in consideration of law, divided into servants, laiour- 
ers, artificers, and beggars; and di0eirent regiiktions were 
provided for tbem» as they came under one or other of 
these descriptions. One great point in the policy of 

(a) Cott. AtoL p. 355. § 31^ 
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managing servants and labourers^ was to prevent their 
wandering from place to place. It was enacted, by stat. 
12Ric. II.C. ^. that no servant (either man or woman )^should 
depart at the end of his service out of the hundred^ rape, 
or wapentake where he dwelt, to serve or dwell elsewhere, 
unless he brought a letter patent, containing the cause of 
his going, and the time of his return, if be was to return, 
under the king^s seal ; for which purpose a seal was to be 
in the keeping of some good man of the hundred, city, or 
borough, at the discretion of the justices^' and a servant or 
labourer found wandering without such letter was to h% 
put in the stocks, and there kept till he had found surety 
to return to bis service, or to serve or labour in the town 
from whence he came. Persons receiving such wanderer 
not having a letter, were to be fined by the justice^, if they 
harboured him more than one night. 

Artificers, and persons of mysteries that were not very 
needful, were to be compelled to work at harvest-time. 
The wages of labourers (a) in agriculture were fixed by 
statute; and those giving or taking more were subjected 
to the penalty of paying the value of what they gave or 
took beyond the stated wages: for the third offence, the 
taker, if he had not wherewith to pay, was to be imprisoned 
for forty days. In order that there might always be hands 
to do country work, it was ordained (6), that all men and 
women who had been tflied to labour at tbe plough and 
cart, or other service or labour in husbandry, till they were 
twelve years of age, should abide at the same without being 
put to any mystery or handicraft ; and all covenants of ap- 
prenticeship to the contrary were declared void. 

To prevent disorders, it was ordained (c), that no servant, " 
labourer, nor artificer, should carry a sword, buckler, or 
dagger* under pain of forfeiting tbe same, except in time 


(«) Ch. 4, (ft) Ch, 5. (c) Ch. S. 
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ef vrsiT, ot when travelling with their masters ; but they 
might have bows and arrows, and use them <m Sundays and 
hohf'days. They were required to leave all playing at ten- 
nis or football, and other games^calWd quoits, dice, casting 
of the stone kails, and other such importune games. AH of* 
fenders against this statute might be arrested by sheriffs, 
mayors, bailiffs, and constables, and their arms taken away. 
This is the first statute that prohibited any sort of games 
and diversions. 

Thus far of servants, labourers, and artificers, being the 
industrious part of the lower class of people. Next, as tp 
beggars. It was enacted (a), that persons who went begging, 
and were able to serve or labour, should be treated as those 
that departed out of the hundred without letters testimonial ; 
and beggars impotent to serve j were to abide in the cities 
and towns where they were dwelling at the time of the 
proclamation of this statute. If such towns were not ^le 
to provide for them, they were then to withdraw them- 
selves to other towns within the hundred, or to towns 
where they were born, and there continue during their 
lives. 

Thus we find no other provision for the poor, than 
begging within a certain district. This idea of provision 
might be encouraged by the plan on which church benefices 
and religious houses were bound to dispose of part of their 
incomes. A certain portion of 'every living was for the 
maintenance of alms and hospitality, the proper disposal of 
which, we have seen^ was secured by a statute in this 
reign(6); and the gates of religiousf houseswere daily attend* 
edby troops of beggars, who received a regular donation of 
food, and sometimes of money. These institutions, nodoubt, 
contributed to increase the number of idle beggars, and 
made it necessary for the legislature to observe a distinction 

(«) Oh. 7. v^ (h) Vid. ant. 16f . 
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between tbose wlio were able to serve and labour, and tboie 
who were impotent. - 

The conclusion of this act makes mention of two very 
remarkable sorts of beggars, which are worthy of observa- 
tion, as they mark, in a particular way, the manners of 
the times. It enacts, that all those who go in pUgrimagei 
as beggars, and are able to travel, shall be treated in th^ 
same manner as servants and labourers, if they have no 
testimonial of their pilgrimage under the great seal ; and 
that scholars of the university who went begging in that 
manner, should have letters testimonial of tbeif chaocellor, 
under the penalty of being treated in the same manner. 
The going on pilgrimages is mentioned, more than once, 
in the statutes of this time, as a dissolute custom in all soru 
of persons, and was particularly so when aiade a pretence 
for beggars wandering about the country. 

Another set of wandering beggars were persons re* 
turning or pretending to be returning to their own houses 
from abroad . It was required (a), that all such personssboold 
have letterstestimonial of their captains, or of the mayors or 
bailiffs where they arrived ; and the mayors and baiU& were 
to inquire of them where and with whom they had lived, 
and w liere they had d welt in^ngland ; and then make them 
letters patent under the seal of their office, testifying the 
day of their arrival, and where they had been, according 
to their own account. The mayors and baitifFs were to 
cause them to swear, that they would hold their right way 
towards their country, except they had letters patent undet 
the great seal to do otherwise. If any such person was 
found travelling without his testimonial, he was to be treat* 
ed in* the manner in which servants and ii^ourers were. 
Thus were vagabonds to h€i passed to their own home* In 
the above regulations we see the first outline of our fhresent 

(a) Ch. 8. 
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system of poor laws : the course here traced out was 
amended and corrected by subsequent statutes, its occasion 
required, or later experience pointed oot defects, till tbe 
whole was reconsidered in tbe reign of Queen Elizabeth, 
and after some alteration and improvement was thrown 
into one principal statute {a}» 

There was an alteration made in one of tl^e above acts, 
by Stat. 1 3 Ric. 11. c 8. Upon consideration it was thought 
adviseabie not to let the rate of wages continue as fixed by 
that statute^ which, by the alteration in the prices of pro- 
roions, might become very bard and inadequate; and 
therefore by this new aet^ the justices in their sessions be* 
'tween JSaster and Si. MichaHwexe to make pFocfamation, 
according to tbe dearth of victuals, bow much every ma- 
son, carpenter, tiler, and other craftsman, workmen, and 
other labourers, should take by tbe day, as well in harvest 
as in other parts of the year. 

Having cbsposed of the statutes of a miscellaneous na- 
ture, we cQme now to those on private rights, and tbe ad«- 
mini^tratioB of justice. The statute made in the last year 
of Edw. III. {b) against fraudulent gifts of lands and goods 
to avoid the executions of creditors, was followed up by 
two others of a similar nature, enacted in the .first two 
years of this king. The stat» 1 Ric. II. st. ^. c. 9. went 
furtber,andaimed at these collusive transactions, of pernors of 
when practised for other purposes than d efraud- Profits & uses. 
iag creditors. It was complained , that many -people having 
tight and title to lands, tenements, and rents,, and also to 
personal actions, were delayed of their rights and their ac- 
tions, beqause the oceupiers and defendants commonly 
^ade giifts and feoffments of their lands and tenements in 
question, and of tbedr goods and chattels!^ to lords and other 
great men of tbe realm, against whom tbe d^mants dared 

(a) That is, 5 £!liz. to which may be added the statute of tbe same reiga 
abeat Ysgabonds. 

(h) Vid, BDL vol. II. 401. 
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not make suit. Agtiin, many disseisins were committed ; 
and immediately the disseisors made alienations and feoff- 
ments, sometimes to lords and great men of the realm, to 
have maintenance ; and sometimes to persons whose names 
were wholly unknown to the disseisees, in order to delay 
them from their recovery. To remove these mischiefs, it - 
was ordained, in the first case, that such feoifments and 
gifts of lands and goods should be void ; and, in the second 
'case, that the disseisees should have their recovery against 
the first disseisors, as well of the lands and tenements as of 
their double damages, without having regard to such alien- 
ations, so that the disseisees commenced their suits within a 
yeaiCL next after the disseisin. This was to hold in every^ 
plea of land where feoffments were made by fraud and col- 
lusion, so as recovery might be had against the first feoffor ; 
though this was to be understood where such feoffors took 
the profits » 

When persons making such feigned gifts withdrew into 
privileged places, and there continued taking the profits of 
thbir lands and goods, it was enacted, by stat. 2 Ric. IL 
St. 2. c. 3. in all cases of debty that after the capias was 
awarded, and the sheriff returned that he bad not taken 
the defei^ant, because he had fled to a privileged place, an* 
other writ should issue, commanding proclamation to be 
openly made at the gate of the place, by five weeks conti- 
nually, once a week, admonishing the party to appear at a 
certain day before the justices, to answer to the plaintiff; 
and if the party came not in person^ or by attorney, judg^^ 
mentwas to be had against him for the sum in demand, and, 
after the collusion and fraud proved, execution levied of 
such lands and goods as he had out of the privileged place. 

These gifts of lands, which are termed collusive and 
fraudulent, were a modification of real property that was 
now growing very common, and was better known after- 
wards under the title of gifts to a use. The legal posses 
sion of land by one man while another enjoyed the profits. 
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seems^ to have been not unknown before this reign ; though 
it was not till lately that it had become common, and he* 
gun to undergo some discussion* The idea upon which 
they made this division between the land and the profit, 
was that of raising a trmi; namely> when a man would 
cenfide in the conscience of another with more security 
lliai) in his own possession. This was likely enough 
to happen at all times and in all places, and must be 
recognised more or less by all systems of law. There 
is mention of such uses very early in our juridical 
history. When an ancestor infeoffed his (a) eldest son, 
in order to sivoid the claim of guardianship, he, no 
doubt, retained to himself a right to the profits during his 
life : but when the effect of such feoffments was taken 
away by the istatute of Marlbridge, such uses were no 
longer resorted to, or thought of. It became an opinion 
tn later times than those of which we are writing (b), that, 
after the statute of Quia enipicreSyiizL feoffment was made 
without consideration, the use tesulted to the feoffor; 
and therefore, that the origin of uses is to be ascribed to 
that period. • 

(But, without sttaining the fancy after conjectures, 
there are some authentic notices of an early period clearly 
evincing, that land might be in the seisin of one person, 
while a right to the emoluments was in another. To say 
nothing of the statute of Kilkenny (c) made in the reign of 
Edward II. in which act there is mention of such secret 
feoffments.in Ireland, we find, in the 8th year of Ed; III. 
a case in our books, where, a fine being levied by consent, 
the entry of the conusee was said to be en auter droit {d)^ 
Towards the close of that reign, w« .find another where 
the feoffees were sued by a petition to the king («). In the 
2d year of Richard IL there is a case in parliament, which 

(«) Vid. ant toI. JI. 69. (h) Tempore Hen. VIII. (c) Vid. the 

Iriih Sutotes. (d) 8 Ais, . («) Bro. Fepf, al Use, 9, 
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fully 8b6W8 the manner and circumstances of these gifts. 
It ther« appears, that Edward III. had infeoffed the duke 
of Lancaster and others in fee by deed, and cansed livery 
of seisin to be made without any condition whatsoever. 
Long after, the king, bj^ verbal declaration, prayed the 
feoffees, that they would, out of the lands, provide for the 
friars of Langley, and certain other religious persons. It 
was now demanded, in full parliament, of all the judgcis 
and king's Serjeants, whether such subsequent charge ter 
the feoffees should be adjudged Jby faw a canditiati, and so 
make the feoffment conditionals and they were of opinionr, 
that as nothing was said before, nor at the time of the 
gift, nor yet upon the livery, the king^s request aftertvard» 
could notmakeaami^iifiitm(a). Other examples there are of 
such gifts, and a declaration to apply the produce of theai 
to other purposes than the interest of feoffees, and they are 
invariably considered as conditions, and in that light and na 
other were pronounced to be good or bad (h). 

Among these instances, to contest for the origin of use» 
is disputing for Words.* Whether they were called eondi^ 
tional p\feoffments\ entries en auter droit, or the like; the 
thing was certainly understood before the time of Richard 
II. But the Stat. 50 Edw. III. which says, that lands so 
^ollusiyely given should be liable to the execution of 
creditors,^ they took the profits, by that (Sbrase seems to 
coqfie nearer to the proper idea of a use, as since under- 
stood, than any tUng before in the annals of the law^ 
The earliest mention of this kind of property, under the 
mame of a use, is in the reign of Richard iL when there is 
the first evidence that the words ad opus et usum got into 
deeds and assilrances of land (c)* We also find in the sta- 
tute of proviso rs, 7 Ric. IL cap, 19. the term use; and iiv 
the statute of mortmain, 15 Ric, IL c. 5. the possession of 

(«) CotU Abri. p. 169. § 26. (h) IbW, p. 185. § 95, &c. (<) Bacoi^ 
Reading on tb« Statote of Ufes. 
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bnd to the use ^ another ^ is spoked (df in the same kn« 
gaage. tfaat ivas ever after held cm this subject. 

An usc^as now understood, was when amaninfeofled 
I another to the use d£ himself} or of a: third person : in tfaii 
oas0^ itrhifaa the feofFoe.was seised of the land, the feoflbr^ 
or third person, iras .se»ed o£ . the use. The motive fob 
throwing pifoperty into this shape wer^ many and.powerfiiT* 
A person conscious, that his land waalsaMe.to forfeiture foa 
any crime, or to the burthen of some legal charge, migbfe 
fid bimself of both by disposing of his land to another wbo 
iirasin a better, condition, than bimfiielfi. In the ineau'time^ 
by reserringtOL himself .only the uaei of Jt3e>had property 
nh&t.was not liable^to the like hazard andiucuoibraftce* 
Thisinvention is by some attributed to the ecclesiasjtics^who 
pi^ctised it to evade the .statute: of inortiaatn* It might be 
, argued, that the prohibitidn to take landvfais no prohibition 
to tafce the use of it : when,, therefore, aii alienation in* ^ 
siortmain was designed, it was advised to infeoff.some per* 
•son ta^the tiseoi th& religious persons intended to be bene^ 
filed, who thereby, became seised, of tfae use. Whether the 
ehurohmenwere the first who suggested the idea of diTiding ' 
tfae profits frcHU the land,, it is certain tliat the term use (aa 
fiir aa we caA'jadge itofn the statute book) was firstapphed 
to tbeir transactions, as, appears by the statutes before* 
mentioned concerning provisors and mortmain {a). If this 
4vra^ the origin' of usesj tnaiiy reasons concurred for adopt- 
ing the device; reasoitebf more common and frequent ap^ 
phcatibn thanvaliens^tibns in mortmain. Besides those of 
forfeitures and legal liens, the power of devising a lisehy 
^iil,' at a time when :die' owner had - hot the same, power 
^ver bialand;cpntribnted, pierhaps^ mof e than any other 
etasiderationy to make this sort o£ property desirable 
I This disposition of property^ though a novelty in the 
iaw^ was not. incompabl^le with^jany knofwn\tule. If a 

*: : . (f) ridfisut.Kii - . : > 
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person wAmA oi Itadfntglit giw it ia tarn way> ^Amte HmM 
no reason why be might not gire it in another* Gonfora»» 
ably with sueh general principles of ^qin^^ tiMBae gifts^ 
Ihongb not capable of being enforoed by any eontnonJaw 
process, seeottd, ecpially with aaany other questions) to 

^deserTethecognkanceof the su^nremetribuQaiof theictti||pk 
don } and they were aeeordinf^y emertmied by par&u- 
ment on petition exhibited to the king. While uses wen^ 
(hreated merely as a mode of ordering piroperty more sac^ 
ri>le to the views of the owner than a conveyance at ooa»» 
mon law, Ihey were intitted to the equitable coniideratiooL 
they receired from the parliament. But we have ymt 

, shewn, tliat they wiere resorted to for other pmpoiesc m 
d<^or, in the agony of iumm pressing occasroo, wOoU 
transfer Inb property in this manner^ in order !to avoid 
the process of tlie law. in soch inslanoes,. «sise becaoae a 
fraudulent and coUnsivc tramraction; and the l^^^iaiatore 
provided a retnedy against the e0bct t)f it by tbeatatnte 
60 Ed. HL and ibe two statutes of this re%;ti befece ine^ 
tioned(d^ Whenat^ewasrescnrtedtoasamechumliiywfaich 
land eould be conveyed to a rdigtous houses it was traim^ 
acted with more deltbenftfon as well as mote 9^orecy than 
in the former oa^ ; and the injtiry, if any» was moise rev 
mote than that of withdrawing proper^ from the itfmie»' 
diate exeetltion of creditom. 

It was not therefore till the 15th year of this tdgo^ that 
the legislature imposed any Testiteial: upon soch gifts ; aiid 
Ithen a statute ^f mortmain was mode, adapted to tfab nevr 
inodification of property. It vvas enacted<frX that all thoM 
who were possessed by feofihtent^ or other manner^ tQ tike 
tut of reUgioos pebple^ or other spiritual qperson^^ of lands 
and tenementa,f6es, advowsoos,or any odier manner bf |ni» 
sMSion to aitibrtise tben% and whereof theaaid retigiottsand 
tpifitual persons took the profiUj should cause tbem to Jm 

(•) Vid. ant. T<^ O. ^1 $ tad ailt. {h) Cb. 5. 


MboTtised wUhio » cortaJlQ time by ibe lici^m^ of tl|c^ ling 
fMni lordsi or else alien them to aome Mber u«e ; md aU 
future piircbaaos in that way were to be conaidered a# 
wkbin the ^atnte of nuNrtmain. Such wa» tbe progreu^ 
J ibU Dew apeeies <if pr<^pecty> and this wm all the aotiee 
.that bad bilberta been tabeo of it by the legislatuie^ 

Tbe title to dower was considerably a&cted by a^atuto 
«iade ia tbif reign concerning ramshment (which meai^t 
hq more tbM what has since been called stealing), of wq* 
men. The atat. 6 Ric U« s(, Uc* $. jmyM^ that the ra* 
vifboient of ladies and tbe daughters of noblemen, and 
other women) in every part of the irea^m, was now morf 
ywimi and more frequent than bad forf^eriy been* To 
take iLway part, of the temptation to theae o^lr^es, it wa^ 
eoacted) that whenever such ladiesi danghters, and oth^ 
womefii were ravished, aad« after snch rape, consent^ to 
tbe cavisfaer, both the ravisber and rayished sbonld be ^sa 
fmct» disabled from claiming fny inheritance, ^wer^ of 
joint^feoifment after the death of the husband^ <;Hr ancestor ; 
.and that tbe next o| blood to the ravisber or ravished should 
liftve title immediately after the rape to .epti^ upon the 
i^urish^ or ravished, and bold tb^ land« Tbe busbandsof 
fathers of such women might sue the ravisbers, and have 
j^d^jjment of life md member, notwithstanding the wo- 
jaen afterwards consented to snch ravishei«,and the defend- 
ant .was not tp be permitted to wage battel, bnt tbe truth 
wag to be tried by the coootry^ 

We come, now to s^c^ statujbes as relate to ludi^tsff «l 
the administration of jastice. Tbe judicature ^* «<^cii- , 
<>lihe parliament, and eyen of tbe council, was estereised 
yk all it^^ ae»plitode, aotwithstimding. the attempts mad^ ip 
fcbe Ipik neigft to draw sji osuse^^and quMtions {rom botb^ac^ 
particularly f rep the lati^« to. the decision ^ tbe co m mon 
law {c^ The statutes then made respecting the. council, 

^ ^ ' N 2 '*' 


180 illCHARt) n. fcHAP.itfl. 

feem not to hate been observed with much strictness ; for 
through the whole of this reign stnnlar complaints were 
repeatedly preferred to parliament. In the first year of 
'Riehard II. it was prayed, that no suits between parties 
should be ended before any lords or others of the counciFy 
but before the justices only (a). In the following year it 
was prayed, that no man should answer before the coun* 
dl, by writ or otherwise, concerning his freehold, bat 
'only at the common law : to which it was aiiswered, that 
no man shotild he /arced to answer jlnalij/ there, on such 
matters ; though all persons should be obliged to answer 
before the council concerning oppressions (b). Thus, a 
limit seemed to be fixed to the jurisdiction of the councif, 
by allowing it to entertain all sorts of suits commenced 
originally there by complaint or otherwise ; but instead of 
determining ^na%, to refer them, as it should seem pro- 
per, according to the subject of debate, to the diflerent 
courts cit common law. This had been the practice in tt^e 
last reign (c^and we find instances of it continually in this, 
in all sorts of questions that could arise upon property (^. 
Besides the business that would perpetually engage the 
council, when it acted in this manner, as ancillary to the 
judicial determinations of the courts of law, it was laid 
down by parliament, that oppressions might be determined 
there finMyj and in all times, particularly those of di^ 
order and change, numberless are the causes which the 
council might draw to itself under the idea oi oppressions; 
inany matters of dispute between man* and man being li* 
^able to thatconstrubtion. ^ 

\ For the dispatch of all this business, we have seen, that 

*a tegular standing council was established towards the 

' close of the last rei'gn, as a substitute for the council which 

the king had about him by the old constitution. The 


(a) C6tt. Abri. p. 16^ S 87. (f) Ibid. p. 178. § 49. (c) ViO. mU 
toU IL 401* (<0 Cott Abrl.p. 175, $ 94, 35, €t jKUftm. 
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confirmation of this appointment wan more than once 
prayed by the commons in this reign : they petitioned the 
king that he would discbarge the great council- of lords; 
and appoint about him a standing council, consisting of 
the great officers, as the chancellor, treasurer^ keeper of 
the privy seal, the chief chamberlain, the steward of the 
household, and the like (a). It should seem, that this was at 
le&gth comphed with, and that the summoning of the 
great council became less frequent; while the standing 
council gradually assumed judicial powers of a very exten^ 
sive nature, equal to those exercised by the great council 
of l(Mrds^ Questions, both of a civil and criminal import^ 
were brought before the council, as a^ regular part of tha 
judicial establishment of the kingdom* Besides the original 
comiqencement of suits, the judges used to adjourn causes 
before the council, if any doubt or difficulty occurred, as 
they used in former reigns to adjourn them into parlia- 
ment (6). Probably the appointment directed to be made by 
Stat* 14 Edrlll. of certain lords and bishops to decide such 
adjourned causes, was not kept up; and such inquiries 
being therefore excluded from the parliament, the council 
vras the only superior court that reojiained for judicial in- 
formaUon of that sort (c)» It was not this part pf the juris* 
diction of the council, but the former, that continued to 
praise jealousies. These at length occasioned the following 
Stat* 17 Ric. II. Cr6. for the suppression at least of all fais^ 
suggestions : the chancellor was thereby authorised, upon 
any suggestion being found, and proved untrue, to 
award damages according to his discretion to the person 
injured. ^ .. 

The parliament still continued to determine of the par- 
causes brought before them upon petition, as in 'iana«nt- 


(a) Cott. Abri. p. 183. $ 12. 3 Ric. H. (h) Vid. ant Toi; 11. 41d, 415. 
{c)Cott.Abri.p.S83. §17. 
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the fdriber Teig;n, while tfa^ erkniiial j iiiltoatQre matnuttied 
all the atitbortty it ever possessed. Indeedi thene is no' 
period of our history in which the criminal jodicntore of 
parliament was called forth itit6 action se'freqaently^ n«r 
was this confined to the persons of peers, but commoners 
were equally subject to^hts supreme court, notwithstand- 
ing the protestation of the lords at the beginning of the 
former reign (tf). The modes of proceeding being te^ 
rious, and none of them quite consonant to our present 
ideal upon this subject, it may be acceptable to the reader 
to give a sort of report of some trials of this kind. 

To begin xtith the inquiry instituted against Alice Piers: 
This hidy was brought before the lords, where Sir Richard 
Le Scrope, steward of the household, at the command of 
the prelates and lords, recited in her presencean ordinance, 
which it seems had been made in the 50th Ed. III. d^ar* 
ing, that no woman, especially Alke Piers, shbidd prose* 
cute *any thing in the king's court by way of maintenanee^ 
tinder penalty of forfeiture, and banishment out of the 
kingdom. Tb^ steward informed the lords, that she had 
incurred this penahy, and, to support the charge, mentton* 
ed two instances where she had used her intercession w** 
the late king, respecting some appcnntment in the ^tale. 
The facts adduced «eem hardly within the meaning of the 
ordinance: however, they were held breaches of it ; tmd 
accordingly, wtthotrt calling any witness to -prore what 
had 'been alleged, be demanded of ber what she eoultf toy 
to dear herself, flie ^id, she was not guifty, aod ofiered 
to produce witnesses who would disprove the eliarge. A 
day was assigned for the examination of these witnesses ; 
wheh, after they bad deposed upon oath what they knew 
of the transaction, twelve Other persons we« called in, 
who were most of them witnesses, says Tyrrel ; and theyi 

W tid. mt.i^l.1I."4n, 41$. 


iR the natim iiijwpy or in^oMtt being vtwwA, Md etiaTge^ 
to speak the tirath, whethar tho Mid Alice was guilty or 
not^ fouod her guilty (a). This was a mixed and very siiH 
golar prooeediog. It \m the trial of a coounoner before 
the lorda^ by this verdict of a JQiry« Tbivthovgh warrant- 
ed by a simil^ proceeding in the former reign (I)) appears 
more singular than the pnttiag her npon her defence, with* 
out calling a witness to prove the charge* 

The method oi prosecuting by impeaehment» which had 
been first ezercia^ against the lQr4 Latimer in the last 
reign, was pursued in the reign of Richard II. In tbo 
IC^h year of this king, an impeadiment was preferred 
aipinst the chancellor Michael de la Pple^ at the iastigifi 
Uon of thedttke of Gloucester, who at that time had the 
house of oemmoDsatbis devotion. In theMth of the sane 
reign, the commons impeached t^e archbishop Df Canter^ 
bury, 

Tbwe was a fierceness discoverable in all the proceed* 
ings of Gloucester, and the confederate lords, against the 
lung's favourites.; yet as some qf these parport to be ju« 
didal inquiries, thej must he taken as specimens of pro- 
ceeding sneriminai prosecntiop^a^d as such deserve our 
notice. When the five lord^ appealed die »Pcbbishop of 
York, the duke of Irdand, Ificfaael de la Pole etrl of 
Sufib&, Robert Tresiliao, and Sir Nicholas Bramber, of 
high-tceasoB, they offeced to provo their accusation in the 
old way; they threw deem their gloves, proteftingan their 
oaths to prosecute the charge by battel : but the king ni^ 
fersc4 it to the next parUamet^t, and there it was resolved 
that battel lay not in that ease* Afterwards, i|rtieles were 
eahibited in wrttiBg to the nnmber of tfairty>-Qine, im 
sQany of which those perscms wesoohairged witih accroaehp 
. ing royal power : the accused were summoned, but not 

(«} TyrSrHiit tokXH. 83*. ^ <S} «U.aaik. ?pt. II;4ia, 
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a{>peftring,'tlleit default was recorded : thejudgment^bow*- . 
evtty was deferred till tiae king and lords had advised upon; 
tb^ -articles (a). * • • , : 

In tlie mean time the judges, serjeants, and others,. 
learned 'in the common and civil law, were directed to ad^ ' 
vi^ tbe lords bpw to proceed in this appeal (6). Theiran- / 
swer tQ tbe lords was, that the appeal was not made, nor : 
brought, as the one law t>r the other required. Upon this 
answer %he Urd& entered into deliberation, and then declar- 
ed, that in so bigli a crime as that Jaid in this appeal,! 
which touched the person of the king, and the estates of. 
the realm, and was perpetrated'by persons who were peers,. 
afr Vi^ell as by others, tbe canse cptild not be tried any where 
but io parliament, nor by. any law but- that of parliament; 
and that it should be: done in this case by the assent of the 
king, by the awaifd of parliament; since the process of 
inferior courts was only as they were intrusted with the 
execution of tbe ancient laws and customs of the realm, 
and the orduianoes and estabUsbments pf parliament; and 
they declared that this appeal 'was well brought* 

Accordingly, upoa the default of the first four defend- 
ants, they were adjudg^ guilty of the treasons and other 
crimes in the accusation charged.' Sir Nicholas Bramber^ 
being the only one of them in custody, was brought 
before the lords: he there waged his battel, which was 
refused him; and though tbe lords said they would take 
due care by all ways . to inform their consciences of 
tbe matter of the laccusation^ there seems to have been 
nothing stated l^iway of proof. It is indeed said, that 
divers companies came from London, to: aggrgsoaie the 
/Charge; A^uttbis sounds more like a popular oiamoor tbaa 
'4a esaninadon of legal .eiddence* : Howet^er, upon this^ tbe 


<#) tet<.Tri,>o1. 1. 5. H) ibid, lU 
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koigfaty liDt having an answer to make, was adjudged guilly^ 
as were all the others. 

As this prosecution was called an appeal, and under that 
naose assumed the pretence of a leg^i proceeding, we are 
more struck witk any irregalarity in it, particularly with 
the decisive manner in which the lords over-ruled all ati* 
tempts to rediice it tp the order of the common law* Tiie 
impeachment exlubited by the commons against the judges, 
being a^ prosecution eniirehf parliamentary, was more un^ 
questionably, according to the opinion just given by the 
lords, exempt from the rules of the common law, and to 
be judged of Only by the law of parliament ; a dtsthiction 
whicb, we find, in those days made some dtfierence as 
to the probability of the party being acquitted or con* 
victed. 

The proceedings against the judges must therefore be 
«zpUuned by the parliamentary law pf those times. They 
were all, except SJkipmth and Tresilian (a), arrqsted upon 
their seals in Westminster-hall, on a charge of higfa»trea^ 
son, in giving answers to questions propounded todieniby 
tbe king*; which questions tended to calumniate and destrqf 
.4he supreme authority that bad been eonfenfed on oertai^ 
lords by commission from the king, and confirmed in par- 
liament. They were all adjudged guilty of treason, and, 
though their lives were spared, they were obliged to sub- 
joit to banbhmefitt (b). 

Thus much, of these fiaimous proceedings against hk- 
chMd^s favourites and mtutsters. . During the same leigu, 
^bere w^ere other prosecutions of great men, which* ^erve, 
tO;iUustratetbecriq9inal proceedings of parliament iatdiose 
itimes^ , ' 

The appes^> bcougbt against Richavd's old enemies. 


(ff) Stat. Tri. iroL 1. 5. (^) Ibid. toU 1. 14. 
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CMoactftter,^' AmodM, Mid Warvidi, as related in limaiaiw 
ner : In the great ball of Nottingham castle, tbe Idog then 
iiftting with tl»^fown on kit head, seren lords appeared, 
wfaa exbihited a.faiU of appeal ^f treayon : tins #aa read, 
aad then, by tbe advice «f the lords, and those of the 
council aboat the king, the lords aooused had a day girea 
them to appear in the aeset pavUaflBent. The priaeipal 
tdiarge against then tools: was, the ueeroMkmg of tq^ 
fffwer^ in the tranouction which happened in the ,10|h of 
Richard li. and is to beifonod in all tbe histories of those ' 
times* Of docse oienders, Giioncesler was ninrdened 
abroad, and the other two pleaded the king^s pardoni whksh 
was orertmted, becaosethe pardons bad been avoided 
ly a late statate^ 8enten<ie,1d}evrfore, was'^paased upoa 
them, at the prayer of tbe appellants, without proving the 
diarg«: the sentence was pronoaneed byjthe dok^ of Lan- 
caster, lord steward, by the command ef the kisig, the 
lords tempocal, and the procuraiort for the pistes and 
clergy ; an appointmeiit which had beta devised just about 
this ttme» 

Appeal iigtiirst ^^^ appeal between the dukes of Hereford 
^f^^ andKorfolk is the most mmular inchnal priv 

Norfolk. ,. ^.^. , 11 J v^ ..!_• \^' 

... ceeding ^if n ea» be called one) within faoM 
j^od. In the 21st of Rk^bard II. theday before the par*- 
Jiament ended, the duke of Hereford came before the 
king, and presented him with a schedule, con|;aining the 
aabstabse of an accusation, of which he had before given 
,the king some intioiattoo^ against tbe duke of Norfolk s it 
rdiated >to some disroBpeetfui words spoken by that no- 
bleman .i^ainst tjie king's person add government <«)• 
This being read before the king and lords, the neat day 
Xbeiagthe Ust^^if the. paviiament) it wa» ordaio^ by tbe 
king, with tbe assent olF the estates, that thb otttt^ shouM 

<t))TytT.volin,«4. .. 
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he detieroitned by ibn adtrice and discarelioii of tlie kiag^ a^d 
the comaiitiee wbicb bad already been appointed by .te 
parljaaieiit to tepfeseot tbe legislature, witb aU iff aiiliio^ 
rity, and to condtnne to dispatch tiicb oiatters as weie Jeft 
onfinisbcd by tbe pariiament. 

' Afterwank tbe king and tbe comnittee agreed, tbat 
tbe matter sboald be detefmined by the law of chivalry , if 
ether sofficieot evidence m proof could not be found for 
ending it by the ordinary eonrse of law. Accordingly, as 
tbe one persisted in maintaining his assertion, and the other 
in denying the charge, and no proofs were brought, k was 
remittBd by the above aatbonty to be decided by sin^e 
combat at Coventry* There tbe two lordii ne^ with all 
necessary formality, tbe king and tbe committee attending. 
Evefy thing was arranged, the ceremonial was adjusited by 
the constable and inarshai, and the combalants were 8pn&- 
4niig on to theatlack, when tbe king put a stop to die e»- 
f;|igeaient,«mldriBd tbem to be (Bsarmed, and, retiring for 
two hours to d)e coeomittee to consider of some Expedient , 
to prevent the effusion of blood, the following sentence was 
at tengthprononnced: ^ That the*k»ig, by the advice of 
^^ hi»Qodneii,«o avoid the shedding <tf blood, had decreed, 
^* that, insteaaft'of^fi^tingy the. dafiendantsboold be banisi^ 
f^ ed for iife, and tbe appellant for tea yemf(a).'' : 

TMsnneaqieoted sentence, to get rid ofa; ofedde of pro** 
ceediiig not now mnob fiivoored^ was consideiied as the jud^* 
ment of the whole parliament ; checommittee, whorepre- 
eeaced the Jords, being asststii^ to the king at tbe trial, 
iiowwer, that feins sisigitlair sentence migbt not be^qnea- 
tioned hereafter, it was solemnly ordained by the commit* 
-tee, that whoever attempted to reverse aby of those ads of 
tbe king, so done with ^assent of the committee, should 
4hi dceoied a traitor; and to make every thing sore, 
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an o%th was exacted of every lord for the observance of 
them. jProm the foregoing relations may be formed an 
idea of the criminal law of this period , when administered 
by the supreme judicature of tbe kingdom. 
Ori ID f the '^^^ court of chancery has hitherto been spo» 
court of equity ken of lu no Other light than as a cbmmonJaw 
in chancery, ^^^^^ , except when causes were referred thither^ 
either by the parliament or council, and were there finally 
determined ; which determination was not usually made by 
* the chancellor alone, biit by a sort of committee of the 
council, who frequently adjourned thither for that purpose. 
It has been a received opinion, that tbe chancellor b^an^ia 
this reign, to enlarge hi^ judicial authority, by entertaining 
4suit8 not cognisable at common law ; and that he thus gave 
rise to the court of equity ^ which has since become theprin*^ 
cipal objeet of the chancellc^r^s attention, so asto eclipse the 
jurisdiction belonging to his ancient court of conunon law« 

We have seen in the reign of Edward IH«(tf) what steps 
the legislature had taken to preclude suitors from making 
application to the king in council. ' By these means, while 
questions of common law went to the courts of icommon 
law, equitably obligations, which made another branch of 
the jurisdiction of the council, were, in some degree, left 
only to the conscience of men to fulfil, widioat a tribunal 
to give them effect* A state of judicial polity like this, was 
extremely defective ; and it became expedteut, from con- 
siderations highly concerning the justice of the ki^^gdom, 
that an authority should reside somewhere, to mitigate tbe 
rigour and supply the inefficacy of proceedings at common 
law. . ..: . , 

In the distribution of judicature, tribunals were establish- 
ed for the administration of right, which were guided in 
their procedure and judgment by a settled form Qf things . 

(«>Vid.tnt. T»I.JI.41«. 
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calculated for the ordinary coiirse of redress^ and conceived 
to meet the common instances of wrong and injury. To 
preserve ce^larity and ease in btmness, such forms were 
adhered to, and proceedings upon them became precedents 
for future cases. But this system, founded on the known 
custom and written laws of the kingdom, was inadequate 
to the purposes of universal justice* Tberestili remained 
many injuries to property against which the common law 
did not r^ieve, and many wrongs which an adherence to 
the letter of the Jaw would only confirm and aggravate. 
To do complete and substantial justice, it was seen, that 
something besides law must be administered; something 
that would supply its defects, and yet not contravene its 
tule^; by whichjus^ce might be upheld' without intrench- 
ing on the established order of judicature* 

Innumerable are the instances in which such an authority 
was wanting.. . It will be sufficient to consider only the 
following : When a person was to found a claim by virtue 
of a deed which was. detained in the hands of another, so 
that he was prevented from making a regular profiart txf it, 
he was thereby utterly deprived of the means of obtaining 
justice according to ^be forms, of law: If a deed of grant 
of rent, common, or annuity were lost, as these daifns 
^ould only be substantiated by the evidence of a deed, they 
vanished together with it : If a person had neglected to 
take, or bad lost an acquittance for money paid ; in an 
action of debt on a specialty, the defendant could not dis- 
charge 'himself on the plea of ml debet; because it was a 
rule of law, that a deed- could only be dissolved by some 
iqstrument of as high authority. All these cases were 
rendered harder by another rule of law, that a party to a 
ittit should not be obliged to answer questions relating to 
the matter in dispute; in. consequence of which that light 
which could be derived only from, an examination of the 
persons concerned, was quite shut out. 
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It was hifbly reasonable, that some remedy sfaoidd be 
applied in these and the Hke defects of taw, or the jodioai* 
tore of the kingdom 'would hafve been thcoiii(^te« The 
resort in such oases had been to the king in council^ ia 
whom resided isvery thing respecting law and j notice thalt 
was not declared bj any known role, or not dtstvibated 
aHiong some <^ the judicial departments. B«t it will nowr 
be seen, that the conedderation of suck matters passed frosB 
that supreme tribunal to the chancellor. 

This great officer, standing in an tmmediale and ccmfr- 
dential relation to the king's person and ^riee, was the 
principal of those counsellors who assisted by their adTice in 
deliberating on such matters as were brought before the 
council by petition* ~ From.ao adriseryit was natural, that 
in length of time ins high rank and knowledge mig^ 
constitute him almost the sole judge ; and fiiliog already ~a 
department tiiat madehi^ the first spdng in the administra- 
tion of justice, as he framed original writs, by which alone 
justice was to be obtained ; and being sdready in the exeocise 
of a^considierable judicial office, in determining on the et^ 
fifldiency of the king's grants and patents; it was obnons, 
u^en petitions of this kind increased^ to delegate the consi* 
deration of them to tbe chanoeUoTy who, in quality of a. 
Joamed and pious ecclesiastic, might safely be trusted tor a 
conscientious dischai^e 9f thb importantduty. 

;It: was not unlikely, that the frequent reference to the 
oiwiicellor to timse. cases might lead tto a shorter coone 
of redress ; and thiu^ the chancellor might be petidooed, ia 
tb^ first instance, to grant that relirf, which, tt was fom- 
Mea, be would haveto direct upon a reference for that puK- 
{>ose. being made toiiim by the council, bad the petition 
boM originally there. Itisprobable^thsitaftertfaejttrisdictiM 
of the couttdl was restricted by the statutes mado in the last 
reign, it became the practice, if it bad not bean Bo4«for»^ 
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to address pedtbhs aadlnlti of itomplaint to tbe vsbincellor 

"Emeo tke ordinary comiiiDii^law businoBs of tbe eban^ 
cdlor carried' in it soin& appearance of a court of equity^ 
Tbe holding of pieaB concerning the king V mmtB, and 
detorauniiig on their validity f reni coondeiBtivna of pohcy 
aad fitaesa; the exercisiog a kind of guardianship o^er tbe 
estates and persons of mcb of tbe king's subjects who were 
not dble to protect themselves, aa ideots and luaalaca; dus 
was a scope of judicature not like that of any other court 
of comoKMi kw. Less cbonour was likely to be raised by 
Aose who were jealous for tbe cofomon law*, when tfacty 
ebsenred the equkaUejudioature fof the council esercbed 
by a judge bke' this, who was aiyeady of high funk and 
authority la aa ancknt jadicial departnmt, and whose 
jurisifictioa was ah«ady oip a nature isowewbatsiaular. 

There was anotlier part of the chanosU4Mr's oflfee which 
afisrded a» opening t<|r an innovation like this. The per» 
vdssion given to 'die chancellor byslat^ Westn; dd. tn 
frame writs m consimUi casu bad enlarged to so great an ez«> 
teat bis remedial aatbofrity, that every 'sort of rebef seemed 
within his jarisdiotion. When be bad gone as iar as the 
axaXogy of id» common law wenU allow ilk fonasag writs 
of a KberaJ eoacepttmi, he aught think it iticeBsisteat with 
bis office to dismiss any one frmn tbe chancery witboot 
relief of some kind ; and be raoght venture, in) bis tnm 
eoart, to Entertain and dei»de saoh matters of an aqnitdUa 
nature, as be foresaw it "would be in vain to send to tbe 
courts of common hm. ^Whatever were the^oaads tbe 
cdumcelkr rested bw joiisdictUm upon, it is evident Aat 
he bad tiJ^un^ about tbb time, to eacercise certain jndiciai 
powers 'of a new and eqoitaUe kind, unknowji to the 
aaoient coarts of the realm* Tbe fiaing tbe chancery at 

(a) The ttat of Henry VH. for new-modelling the Star-chamber, directs 
Ihal liSla or UiSiiiBatioDt thoold be put to the^mnoellor/tif IA« fshg, .0at. 
3HeiilVIl.c,t» 
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Westminster, about the 4tb of Edward IIL might con^ 
tribute to establish the chancellor in these jieyf pov0erSy aa 
be became by his reudence there more accessible at sAl 
' seasons. 

It is said that John Waltham (a), bishop of S^disbury, who 
was keeper of the roils about the 5th of Richard IL con- 
siderably enlarged tbb new jurisdiction; that^ to ^re 
efficacy to it, be invented, or, more properly, was the 
first who adopted in that court, the writ of suiptpna; ^ 
process which had before been used by the council, and is 
Tery plainly alluded to in the statutes of the last >^ign, 
tboiugh not under that name (^}« This writ summoned the 
party to appear under a penalty, and ianswer such thiiig» 
tt should be objected against him : upon this a petitiof» 
was lodged, containing, the articles of complaint to which 
he was then compelled to answer* These articles used tq 
contain ' suggestions of injuries su£Pered, for wlueh no 
remedy was to be had ia the courts of common la»w, and 
therefore the complainant prayed advice and rdief of the 
chancellor. , . r . 

' Some have altributed the origrin of this court of ex^iiuty 
to Cardinal Beauporty the son of .John of GaBot,' who 
was bishop of Winchester in the reign of Henry JV« It is 
an opinion also (c)).that the chancdiler assumed hisextr»or<i 
dioary judicature in order, to be in asituation to favour the 
avarice of the churchmen. Uses, contrived first by die 
clergy} 1^ ^& saidy with a view to enrich them in defintioe ^f 
the statute of. mortmain, w^e of a new impression, Md 
entirelyt out of t^e rules of the common law. : A peiwm 
seised oi 9, \ks& had no means ofobtalning theexsecUtiaitof 
it, but the conscience and honour oftbcfe^ee* T6 
give effect to' these dispositions, the GbaiieeUor,^fao was 
himself ah jecclesiastic, applied,, it is said, this! new wmt ^ 

■ ■ ■' ■ ' '•'•.»■ .^ 

.. («) So It tpp«»r« 6x»in Rot. Pari. 3 H«b. V. (^> ^id. «nt. f oU U. U9t 
(0 GUi^. Fqw Rom. 17. .: 'J .: , '.: i 
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subpmna'f to compel afeo&e to^aniwer b^ore tnin res^t-^ 
' ing such trust; and, upon the truth of the matter appear- 
iog, be would deeree such exeontion'of the use a»tbe feof- 
fee was bound in conscience to make. This js suggested 
by some writers as the occasion on which the court of 
cliancery fic:^t exercised its e^rutVa^/^ jurisdiction. 

After what has been before obseryed, it will'tiot be easily 
cr^ited that this was the origin of the court of equity; 
^ Yet it is not at all improbable that such motives might 
have induced clerical chancellors to eqtertain suits of that 
land, with great readiness ; and that the frequency of them 
might have brought the court into such a sudden repute, 
a& woulci have very much the appearance of an entire new 
'Creation. The consequence Was», that later times have 
cbited the birth of the eqaitable- jurisdiction in chancery, 
from the period wlieii it grew into more notice by the 
accession of this new subject of litigation « 

The chancellor was not suffered to continue increasing 
tbis new audiority unntiticed or unmolested. He wa^ 
watched' by the, legislature, and such checks were occ»- 
^iohaliy applied, as were thought necessary to keep ifwith- 
in just bounds. In the 13th Richard II. (a) the commons 
petitioned the king, that the chancellor might make no 
order agaihst the common law ; and that no judgitient 
should be given without due process of law. In another 
petition they prayed^ that no oneshoiild appear before the 
diaticeUor, where recovery was given by the common 
Jalv; toboth which, the king's answers' were to the lite 
dBfect, thatit should continue as the usage had been hereto- 
fore. ' These applications to the king carry iathem an ad- 
. mission, that such a power of judicature did reside in the 
ditacellor, so long a$ he did -not determine lagainst the 
Common, law,' nor interpose where it furn^ed a remedy ; 
and the answer as ^clearly demonstrates,' that su^hanau- 

(r) :Rot. ftfl 13 Ric. JO. ; ; > 
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tbority raiiding ^ebmwhere, was re^ogmBed loy the «ia^ 
aftd constitution of the realm. 

Bat tJie Stat. 17 Ric« H. c. 6. (before itaentioned) re* 
Mgnises this neVir jmNbatur^ in the most expifcit terosS) 
aftd) by coupling it with the council^ secfm^ to intiiAiAe 
its origin to bav^been ks we have just, supposed. Thil 
statute recttesy that people were <H)bipelIed to €bme b^re 
the Icing^s counoil, or iii the cfaanoeKy, by writs groiiiuied 
on untrue suggestioits.; and dn that aceount k enssets^ 
that theichancellop, preseiM:ly after such suggestions were 
duly proved untrue, should have, powcnr to award danages^ 
according to his discretion^ to tfaefiersouBO grieved. This 
statute seems to gi^e the first teaiiuiony to the legidmate 
authority of lM» court, and may be considered as a legisfau 
tive sanction to its establi^meDt; ibr 'after this it enlarged 
ft& judicature with"great freedom* 

Court of the Besides the court of ^eipifty in dfaancery, tw* 
^onttabteand other new jurisdictioHB 4nd lately ;gTOWn into 
marihai. „ottce; that of the 4:onsiabk and marshal, «nd 
that of the admiral. O^ these, thcSre is very little netiee 
before this king's rergn. The former is mentioned lam 
reportibook of tbfe last reign, tft a court (a) which wus to 
"decide upon contracts made in martial ^Bairs. We he^r 
no more of this court till the 2d of iliehard 11. w^en tlse 
leommons. petitioned that the consaabie and Hxarshhl 'might 
wuroease firom boldiiig plea of triaasott or fekftiy, vAAdk 
nbookl 'be iktermined oniy before the king*« justices, 'it 
Memsy the hme to whom ihes^ two'ofices had descended 
Meg then witlnu age, they and the offices were in 'tise 
-<bns0od)r -of * the king); and for this reason the partiathent :r^ 
^fiained'fffom yisldiig aiqr iteration iu this new tribunal ^« 
91ie ohjeetion to this court was^ that it ws£ governed b)r 
:ilk4tm af^iinSf iknd ftot by the igeneral custom ^of the 
hiogd<A(i>raad^t a^iMeiid meeting of this same parlianum^ 
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it was stated hy the bisbop of St. DavkKd^ wlio bappeiMl 
to mafce the usual ^)eeoh at the openiog of the paHutmon^ 
as a grievance, dnit the law of arms and the law of tlM 
latMl did not concur (a). To quiet the minds of Idie peopte 
upon ^h subject^ a statute was at length nicuie; but tbia 
^ was so genera), that it left things in the same state thcjr 
were in before. It was noticed by stat. S Ric. IL €• 9, 
(hatdiTers pleas concerning the common law, and wliich 
ought to be examined and discussed by that law, werenow^ 
kkte (i) drawn before the constable and marshal of Englaiid, 
to the great damage and disquiet of the people ; and it wap 
therefore declared and ordained^ 4)hat skm^ pleas and miics 
should notbe bjrought in that court, but this nM4iter shouM 
stand as it ^id in the time of Edward the Third. This sQems 
to be calculated for satisfying the present discontent of ^kit 
people, without disturbing things, till the ofllcewlis oat 
of the wardship of the king; but in the l-Sth year of this 
i«ign {when probably that event had taken place) en act 
of a more epeciai nature was made, which seems to define 
the authority of *that court very exactly. Considering 
the daily encroachments made by the court of llie coni^ 
'Stable and marshal, in holding plea of contracts, covenants^ 
trespasses, debts, Retinues, and other n^tt^s cognisable ik 
eeimnon law, it was intended by stat. I'S Ric. €1. stat. !• 
e. 2. tomflfke a declaratiori of the jurisdiction .of the^Son- 
stflble ffor the act -does not in this place name the marshal) 
%i the foHo wing way* V** To the -constable,*' saj^^heact, 
**' belongs the cognisance of contcaets totfehing deeds-.of 
*• arms, and of jirar"*o«t bf the realm, and also of things 
*** which touch war within the» realms whith «aMot bfe 
*** determined nor discussed by the comnKm law, .'with 
^ otiher usages arid customs^p ll)e fpme matters -appefiaiiY* 
"** ing, which edfenponstaMes before that time bad' duly atid 
^* reasonably used.'' It was also ordained |that every plamtifF 

{^cm. iM. f . 173. ( s. : - Xfi '^^ d^mme } 
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should dechre plainly bis matter itt his petition^ before any 
one should be sent to answer thereto i and if any would 
complain that a plea was commenced before the constable, 
and marsbal which might be tried by the common law, he 
might have a privy seal of the king without difficulty, 
directed to the constable and marshal, to surcease in the ^ 
|>lea, till it was discussed before the king's council, 
whether the matter belonged to the common lajir, or to 
that court. 

The marshal, who was joined with tbe constable in the 
presidency of this court, filled a different office from him, 
who was associated with the steward ; though it was 
Bot uncommon for them both to be held by the same per- 
son, as well as other offices which likewise conferred the 
title of marshal. This appears from a transaction in tbe 
fiOth year of this reign ; for the king granted to the earl 
of Nottingham, and to the heirs male of his body, the 
office, name, and title of earl marshal of England, the office 
of marshal of the king's bench and exchequer, the office 
of proclaimer marshal, and of the ste^ward and marshal of 
the king's household (a). , 

While the Crown was in possession of territories ca 
the continent, as during the latter part of Edward III. and 
die reigns of Richard II. and the two Henrys, there must 
have been great employment for this court, notwithstand- 
ing the fiction (b) that had been devised in the time of Edr 
ward UL to make matters arising 'beyond sea cognisable 
by* a jury from an English county. We shall also find 
there was conferred on these two oflkers^a criminal juris- 
diction, by which they tried crimes committed bqrond 
&ea ; and this they exercised so low down as the reign of 
queen Elizabeth, though it was in part rendered less neces- 
sary by the statute of Henrjr VIII. for trying treason com- 
nitted beyond sea. 

(a) CdU. Abri. p. 3^ $ Sf. . (S) Vid. ant. 6)^. 
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The oflSce of admiral is cotuddered by the Ofthcad- 
French as a piece of state invented by them ; 
nor does it appear that any officer of this kind was consti- 
tuted in England till about the fiine' of Edward I. and froni 
thence the place of high admiral bad been conferred on 
some ot the first nobility. We have jret met with nothing 
concerning the judicial authority of this officer; but in this 
reign there bad arisen a like jealousy of his autbority ^ as of 
that of the constable and marshal. It was the port-towns^' 
which bad franchises of their own, that raised most of the 
complaints against the admiral (a). To satisfy them^ an 
act was at last made, in the 13th year of the king. The 
preamble of this act {b) states the complaints as arising,; 
because admiraU and their deputies held their sessions 
wittmrdivers places of the realm, as well within franchises 
as without, accroaching to them greater authority than be- 
longed to their office, to the prejudice of the king, and of 
persons possessed of franchises : to remedy which it was' 
declared^ that the admiral oi^ his deputies should not meddle 
with any thing done within the realm, bnt only with things 
done upon the sea, as had been used in the time of Ed- 
ward III. 

. This, like the first act about the jurisdiction of the con- 
stable and marshal, was too general to hare any effect in 
working a reformation. It was therefore soon followed by 
Stat. 15 Ric. XL c. 3. where the admiral's jurisdiction was 
•more particularly inarked out. First, it was declared, that 
of all manner of contracts, pleas, and quarrels, and all 
other things arising within the bodies of counties, as well 
by land as by water, and also of wreck^of the sea, the ad* 
iniial's court should have no manner of cognisande or 
power; but these were tol>e determined by the common 
law.. Nerertbeless, the admiral was to have cognisance of 
flie death of a man, and qf a mayhem done in great ships; 

(a) Cott^Abri. p. 339. J" 33. ' (i) Cb. 5. 
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being and hov&ring in the n>ain stream of gfeat riters, tftAy 
below thi^ bridges (a) of the same rivers near the sea, ^nd in 
n0 other places of the same rivers. It was further ordaibed^ 
that he shqald have^wer to arrest ships in the gfreat fleets 
f^r the great voyages of the king, and of the realm, saving 
to the king all manner of forfeitures and profits thc^oce 
arising: he was also to have jurisdiction on such fleets 
during such voyages^ saving also to lordtf cities, add 
boroughs, their liberties and franchises* 
i It may be asked. By what law was the court of the cott- 
stable and marshal^ and tbat'of the admiralf governed ? It 
liaR )>een. said by later writers, that the proceeding in the 
former was a course directed by the civil law (fi) i but tie 
taw ^ arms was surely not to be foiiodi ia the volumes of 
Imperial jurisprudence. The laws of Olero^, as th^ji wi^fe 
called, might constitute a national code of luaritime law, 
for the direction of the admiral; and, whatever was d^ec- 
tive therein was supplied from that groat fountain of juris- 
prudence, the civil law, which was^^generaliy ade|>ted to 
fill up the chasms that appeared in axiy of. the muaicii^ 
customs of modern European aaitions. 

It should seem, that the old laws(^) respecting thf fafouods 
of the steward and marshal's court were noi observed4 for 
in the beginning of this reign, the commons petitioned, that 
the jurisdiction of the marshal m^ht be limited, tfbd that 
all persons within the^ verge might have their liberties j[^}: 
and it wa& enacted by stet. 13 Ric. II. c.d* that the juris- 
diction of the court of the steward and marshal of the 
king's houae should not pass the space of twelve miles, -to be 
reckoned from the king's lodging; which was ooi)form«bl« 
with some.petitions in the former rei^n (4^. Afier tbiat^Mjre 

to) \Pairavat fe/powniz. Tn the Ol3 A'briaginent H is ftortfs; io Md^erTi^ 

(A) Dock de AuUi. lur. Ciril. 336. 34(). (c) Vid. ant. vol. H. j»5. 

(4) Cott. Abri. p. 1£0. i^ 63. (c) Vid. aat. to]. II. 42C(» W. 


were ota further |>»|liai»e|itaiy 4ecU¥l^ifM^ Vk the fubject 
cf ihis court, except a short ^qt 19 the reign of ^enry VL 
. Having ^id ttius niqch upon th^jBie courts of CMrtiof » 
fi p^tr^ioui^r and special nature, vfe cqb^ vipvr. ^M^'- 
to the ordioary courts of law, respectic^g which scwe regiN 
la^ion^, well deserviiigof notices wer^ fn^Q by- parliauieat* 
Great eoja^plaint was mad^ of the dilf^lory aqd cippres^vt 
eourse of the qourt of fsxcbequer; vbere, in addition to 
Ibe jrigour which was experienced from the natural orsler of 
things, the clerks practised nu^ny unfair devices upon ac^ 
QQuntants. Amoiig other hardships, the heir« and oi^eentQii 
ef pi^r^ons who had accounted at the exohequeo were uol 
aUowed to plead the discharge of their ancestor or tenlator, 
without a writ or privy seal authorising tbeo^ so to dou By 
Ihw ^e^ the nei^esaityof such writs was remoyed; aU per* 
sons !w<^e admitted to plead as in ather eourls; heavy 
pwiallies wA imprisoninenls were indicted on otecks who 
issued pfooesm to recover dd>ts already paid. Besides tins, 
the htff iness of the exGbfMguer» as far as concerned the thing's 
fevenue^ was better regu]at««l hy several acts of parlia- 
saent {a). It seems» as the court of exohequer was not 
jvithio (be aei oSmsipriui^ whenever an isi^ue in a foreign 
eonnty vts ^OAhe tned^ a sp^>al comuussion used to be 
piade Qui: it was jhqw. enacted, that iio more ^han two 
•hilUngs should be given for ^uQb oommission, as the elerk's 
f99 for fliakifig it but; and the same foe the record Of niri 
frius, wi(h .the writ (A). The people were not satisfied with 
die course of af^eal established frotp thia court by the 
statute of the last reign (c); but it was again prayed (though 
4S]a|pQiiteffeet)by the commons, that errors in the exchequer 
might he ledbressed in the king's bench or parliament (d)* 
' The substance of the oath which had been ordained by 
skat. It £d. ]&• St. 4. to be Uken by the judges and barons, 

(h) Stat. 1 Ric. II. c. 5. sUt. 5 Ric. II. c. 9/ 1 1/19, 13, 14, 15. (&) Stat. 
S Ric. 11. c. 16. (c) Vid. ant. toI. II. 42S. (<0 Cott. Abri. p. 164 
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was put into a statute in the 8tb year of this king (a). Tbia 
aet ordains, that they should not take any robe, fee, pen- 
sion, gift, or reward of any but of the king, except re- 
ward of meat or drink, which should be of no great value : 
tbey were to give no counsel to any in matters where the 
king was party, or where the king was any ways concern* 
ed ; nor were they to be counsel with any man in any catise 
or matter depending before them, upon pain of losing tbetr 
oScCf and making fine to the king. It was one of the 
charges against the archbishop of Yprk, Robert de Fere, 
and Michael de la Foley that they on many occasions tarn* 
pered with the judges; and those suspidons might have 
produced the above act. But, whatever was tbe motive 
for making it, we find it ^as repealed the next year by' 
Stat. 9 Ric. IL e. }. because it was teby hard, 4m4 
needed declaration. It was by another chapter (b) of the for^ 
mer statute enacted, that if any judge or clerk was con^ 
vicled before tbe king and council of false Entering of 
pleas, razing of rolls, and changing of verdicts, to the 
disherison of either of the parties to tbe jiuit, he should be 
punished at the discretion of the council. To prevent the 
possibility of partiality or favour in magistrates, it was 
ordained by the same act (c), that no fhan of lam should 
be ju^ce of assise, or of the common deliverance of gaols^ 
if] his own county* This prohibition was confined tb 
such persons iii the commission as were men of the law, 
because the persons associated with them were, by sooi^ 
former statutes, expressly required to be^ persons of the 
county. : 

Further regulations, were made concerning these pro^ 
vincial judicatures. By the Ifust mentioned act it was ordains 
ed, that the chief justice of the common beach diould be 
assigned among others to take assises and deliver gaota; bat 
that, as to tbe chief justice of the king's bench, it should 

(«) Cb. 3. (Q Cb. 4. (0 Ch. S. 
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be as had been for the most ' part the last hundred 
years. What the practiee had been for the preceding 
hundred years does not appear by any statute, report^ or 
book ; hot it should at least seem from this act, that the 
chief justice of the common bench did not use to go cir« 
cuits. By Stat. 20-Ric. II. c. 3. it was enacted, that no 
lord, nor other ot the country, little or -great, should sit 
« upon the bendii with the justices to take assises in their 
sessions, upon pain of great forfeiture to the king ; and 
the statute says, the king had charged the justices not to 
suffer this order to be broken. Tins, like some of the formet 
bws, must have been occasioned by late discoveries of the 
.interference and sway of great men in judicial matters. It 
was ordained by stat. 6 Ric. II. st. 1. c. 5. that justices at 
assise and gaol delivery should hold their sessions in tb^ 
principal and chief towns of every county w.here the shire* 
courts were held ; but in stat. 11 Ric. II. c. 11. this wai 
said to befoand in part prejudicial and grievous to the 
people in many counties ; and on that account the chan* 
cellor was therel)^ empowered to remedy it by the advice 
of the justices, when occasion required* 

The delays in suing writs of nisiprius still continued(tf)i 
Complaint whs made, that persons were impannelled on 
juries, and after that, the parties, would not sue their writ 
of nisipriusy but delayed it from year to year ; by which 
it wits said jurors suffered great loss, sometimes to more 
than the yearly value of their land. To remedy this, it 
was enacted by sUt. 7 Ric. II. c. 7. that in all pleas where 
z^nisiprius might be had of course, after the grand distress 
thrice returned, and served before the justices against the 
jurors, and thereupon the parties demanded, if none of 
such parties would sue the writ otnisipriusj then it might 
be 'made at the suit of any of the jurors present ; and this 
inight be in the exchequer as well as the other courU» 

:(a)yid.iMil.vil.n,4SL 
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Vfry Utile wes dene towefds adding to or inprovi^^ 
tbQ reoiediea fofoievly ie ii«9» By ftUt. H Ric. IL c. l(K i% 
v»9 ordained^ that ^n j^er of novel du»win for rent due 
Mt ef lenemeQU in divert ocMintiea shouUi be'bed in cq^^fimm 
' c9miMA$ witbin wbiQb the (eneroente ky » in the seme man-? 
ner e# had before been used where a cownon of pasture i^ 
Me eannty was appendant te land in anodier (e)I 

The statutet of fifrcHle mtries had a more eatensive e&r 
fa^t, by abrogating the old method of vfdrews in canea of 
diMeiAiB. We have soen^ that in the time of Braclen (&} n 
peffKm disseised might reeoyer seisin by feree, with a mnW' 
. lUedeof friends to assist himf provided be made tbiaaJ^temiMI 
Jtfgrmie di$s^isin^. But the state of things was so altered^ 
fyed the ideas of men were so di&rent, that these forcibly 
vindipalioos of soman's property were thought incompaMble 
wiiib a welLordered goveropent. It was aeoordii^Ly enaet^ 
ed by slat, ^ Biq. II. c. 7. that none should enter lands an4 
tenements but where an entry was given by the law ; and 
in such ease, oicit with strong handi nor with multitude of 
yeep)e» hut only in a peaceable and easy i^anner ; and if any 
one did the contrary^ and was thereof convicted, he was 
taibe imprisoned and ransomed at the king's pleasure. Thus 
a dieseisee, if he entered with force, became punishabie in 
the sane manner as a disseisor with force had bemi 
before. 

A : more summary aaethod was pointed out by stat, 15 
Sig* IJ. 0. £• whiob directs^ that upon complaint made t^ 
Wf justice of peaee of such forcible entry, such justice 
ahenld take anffioieet ppwer of the county, and go to thu 
yilece where the fpree was ; and if he fo^ad any persoaa 
iipldiog the.phieeLforcibly after suoh entry made, Shey laesf 
iA be taken apd committed to the next gaol, thereto jmr 
Mun eenirict by the ceeord of tiie justtoe, until th^ bad 
made fiiie.and ««osom to the king. The sfaeiiff and aH ^ 

(«) Vid. aot. 111. i/f) ytd. ^ ?ol. L 339. 
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people t>f the Gooaiy were tbereby required to flttfod lb». 
justices. The same of forctUe eatrieB iota beoefieet > or 
offices of holy cborch. 

In order that those io reversion might oot be leserft bj. 
the collusion of the paciicalar teoants, the foiiowiog statute 
vas made. It ^v«s enacted by stat. 9 Ric. IL c. 3, that 
if a tenant for term of Ufe» tenant in dower, tenant by the 
courtesy, or tenant in tail after possibility of issue extinct^ 
ivas impleaded, and pleaded to an inquest, and lost by^ 
Terdi^t, or by default, or in any other manner, he to 
vhom tbe reversion of such tenements belonged, his beins 
and successors, should have an action by writ of attaintf 
or by writ of error, as well in the life of suob tenants m 
after their deaths ; and if be sucoeeded in such writ, tbe 
tenant who lost should be restored to his possession, with 
the issues arising in tbe mean time, and the party suii^ 
to the arrears of the rent, if any were due ; and if the le>» 
nant were dead, then to the land in que^ticwi. Aforoofeft 
although the particular tenant was alive, yet if t^ roveiN 
sioner so suing alleged that he was of covin and oonsent 
with the demandant who recovered against bioi, tbe tmo« 
ments were to be restored to the reversioner. The tonaAt» 
however, might afterwards have^ wr^ Jacm om cf tb^ 
judgment so rever^^^ if be would travei^e tbe €<m'm alv 
leged. This was a redress similar to that wbiob ba4 
been allowed to termors' for yearst by a atatute of £dt 
ward I (a). 

Anotlicr way in which tbe particular tenant could ip« 
jure the reversioner, was by making dffauiif if impl0e4o4 
for the freehold : in such case the reversioner was en* 
titled by a statute of Edward I.(i) to be peceive$t to d^ 
fend the right ; but there was no remedy where h^ pleads 
edin chiff^uch pleas by which he knew tbe inheritance 
must be lost. To remedy this, it was now enacted, by 

(a) Vid. ant Yol. II. 150. (&> Vid. ant ?oL IL JM MU 


itBt. 15 Wc. n. St. 1 . c. 17. that where ««y of the before* 
liientioDed tenants were impleaded, and he in rerersicn . 
came into court and prayed to be received to defend hir 
right, at the day the tenant pleaded to the action, or l>e- 
fore ; he should be received to plead in chief to the acttoiiy- 
without making any delay by voucher, aid-prayer, nonage^ * 
6r other delay, by essoin or protection. 

The laying the venue in personal actions, which before 
had been almost optional'(a), was somewhat restricted by stat. 
6ltic.II. stl.c.2. It is thereby pr6vided, that in ac- 
tions of debt, accompt, and all other such actions, if the 
declaration stated the contract to be- io any other county 
than that contained in the original writ, the writ should be 
immediately abated. It was ordained by cb. 3. of the 
iame statute, that the writs of nuisance, commonly called 
vkonfiel (i), might be brought, either in the old way ^ t>r 
else in the nature of assises determinable before the justices 
of the one bench or the other, or of assise to be taken in 
the country; so that the distinction between these writs, 
in much attended to in the last. reign, began to be of les^ 
moment. It was a doubt in the last reign, whether the 
question of a priory being donative Qt not, should be 
tried per proves, or per pais (c). But it was now ordained, 
by slat. 9 Ric. II. c. 4. that such ^n issue should be tried 
by the certificate of the ordinary of the place ; and this wait 
to be j as well where the ordinary ivas not a party, asinrhere 
he was. Notwithstanding the precaution taken by the le* 
g;islature in making stat. 25 Ed. III. st. S. c. S.(d) yet the 
king^s presentees, either by the favour of ordinaries, thd- 
partiality of inquests, or perhaps by the parties notbeingf 
duly warned, would get themselves forced into beueficefs^ 
and the incumbents put out. To reikiedy this, it was now^ 
provided) in addition to the course there directed, thaf 


(«) Vid. ant. 1 13. (6) Vid. ant. S7. (c) Vid. ant 100. (d) Vid. 
4int. yxAML a7S# i 
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whe![e a beoefice wa« full of an incumbent^ the kiog^t 
presentee sboold not be received till the king had recovered 
bj process of law ; and if any was received otherwise, m/^ 
the incambent pot out^ be was to oommence his suit 
wTtbin a year after the induction of the king's presentee. 

It was held in the time of Edward III. that (a) a prisoner 
ip custody upon a judgment ^. should not be sufiEpred to go 
^at large without the consent of the plaintiff ; but it wa^ 
•now eomplainfed, that such persons were frequently let a,t 
Jarge by. the warden of the FJeet-prison, sometimes by 
mainprise or by bail, and sometimes inthout any main- 
prise, with a boston (b) of the Heet: that such persons went 
into.tbe country about their private affairsi continuing out 
many nights and days without the consent of, or any aatiflk 
faction made to, their plaiixtifis. To prevent this, it was 
enacted by stat* 1 Ric* IL c. 12. that no warden of tb(B 
. Fleet, upon pain of losing his office, should suffisr a pri- 
soner 1^ judgment to. go out in any of the above ways, 
without making gree to the parties at whose .suit he wa^ 
tbere, unless it was by writ or other commandment pf 
rthe king ; and if he was attainted of such neglect by dute 
process, the plaintiff might have recovery against him by 
writ of debt. It was usual, when an action was corQ* 
menced in another court against a prisoner, for him to be 
' removed into the prison of that court : this had been abusejl 
•in a way that caused the following provision, declaring, 
that if any prisoner in execution in another prison, would 
: confess himself voluntarily, and by a feigned cause, debtor 
. to the king, and by siich means to be judged to the J^/^, 
there to have greater sweet af^ prison thBui elsewhere, and so 
delayed the party of his recovery, the, recognisance so coo- 
<fessed should be taken as a ^rue one ; so that the party be- 
ing remanded to his first prison till be had satisfi^ tjis 

• (a) Vid.ant.n5: ^ - -** 

(5) That i0y an QBder-kaeper of the gaol haying a baiton, or wand,mDd 
walking with Uieprifoner, _. ,. . 


tint plaintiff, should llhM be brought bftek to the i%^, 
ftiid there- detained tilt he had satisfied the recognisr 
tttiee. 

Two laws tiTremade to correct the sbuaefA preset tans; 
a species of privilege ivtiieh created great obstacles to Mie 
eoone of justice. We hare seen (^), that some protebtions 
laid the clause of volwnus^ and some that of ^elwrms : we 
BOW find 9 that as the clause otvohimus was usnatljraeeoBS^ 
pafvied trilJhjthe clause of ywia profeohirus, flkuply a<legifig 
lirat the party was going nbroad ; ^o other pfotectibfistkiid 
in them a dtatise quia m&raturus^ signifying that he was<IO 
reside abroad. By stat. 1 Rtc. 11. c. d. H was enacted^lAiaft 
«o protection with a claase at^volunms should be afliowed 
"beforeany judge/ for victuak taken or bought upon tbie 
jToj^age or serrice of "which the protection made tnen^on, 
norm pieas of ^espass, or of oriier contracts, ssncetlie 
-date 'of <4ie protection, ft was not unoonunonto purebaae 
these protections, bcnfh m'vf^ u clause of ^vtlkmMS and ^ 
1pm fP^^HamSy rffter * plea was actaal^ly ^jommenced, 
'iber^y to ^May the proceefdings, "without any^>egard to 
ikie Iffng^a «ervtce, in which ^be parties prelendad 4o 4ie 
employed ; for they to 'the mean time oentintied to -stay ^ 
4iome. ^Phffs misapplication of proteotions occasioned 
tfhe following <act, TS iRic. II. st. a. "c. M. ordaining, 4bet 
no 'protection wilfh h olaase o(^^^eH>tinu 4»e aUowed 4a 
raaiy plea 'CcHmnenoed1»efore the -dateof 4416 pFoteelion, iftt 
wasnat in a voyage^M^here 'the Jring ^rent-in person, or « 
irome Voyage r03wl,'or cm the king's 'raessages-for b uoifi e te 
tdf^tfie reaba; but .such ^persons -were totnfl^e^ieir«ttor- 
nies -to answer for them, or -were to stay thems^^pes. 
ffotwtthstanding 'tfib restraint on the ^ort protecj^mis, 
the protection ^ta vmntittrus -was to *be atMowed 4n 
rfl. eases, as before. It was likewise prorided, -Aat if 
any person remained in the x;puutry, without going on 

(•) Vid,tot.ii5. 
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Ibft wnride for which be' was retained, the tthancdkir 
MiglM repeal the pfcitectioil^. Thw far of tbe ataftsiea 
wbich bad aayjoflvmiot «n the adaMaastnitkiii of eitii 
|<iiticew 

l^fae ckiMnotidnB whkb bappenaed in tfaift reigti, aind the 
irtcMltedeto exfmmicedby the several contendiiAg parties 
ted «)ii «ife6t opun our critttoal law. When that cooid Ue 
liuMle^aA fftitrmkiMtinthe bands of ^ifilier^Oiies^oy their 
vip^iioneiits, they MYer ftfiied ^ a^vailiog tfaettselvea of it) 
and at evei^ vevobitloa they eodMfowed te grre « new 
^sdge to the* b word ef jostice. in no period of our bifilory 
^tttbe erime of ereaion impute so prombco- or treasons 
isdsly to all totts of resistanoe and opfiositioA. 
^Ms exMvmgMoe was not confiaed to the lords in paflia- 
«eiit^ t«4K> A^lit be honied into tiohitft measovies hf ijbe 
4MKt of tfe»tesit%ad iheilathiof success^ 4]^ot m« sbtfU find 'tiie 
wges of the kw giving detibenste opinrons ^of the sane 10^ 
p^f^ upM ^iweioiis stiated in writing: so that4be iubgeot 
^sMMed lo ^derive lifttle benefit from the siatilte <tf tiM- 

7he4m ttltfemtton made indie tefirof treaxAMii was by 
act <tf fia^lbtAietit. itwtts enaeted by siat. 5 Ric. U. ^^A. 
e.'6.Htbtft4f Kifyitiade 4>v begun any (manner ^ rioi and 
rumdur, ^or the hke^ vad the same wiis dniy pMtNMt^ '4t 
^i(h^dld'betione of binies of a traitor tolthe^ing-and^veiAss. 
A^eotairafion of treason like this, might perhaps 'be^iaso 
^^liUfied by the bite riots^ which hadbe^ioavried to a'iong«h 
snflieient to endanger the safety of the'gdv^rnoierft. 3Pw« 
years' before that statute, it happened that one J^n ifi/^ 
perial, an ambassador from the state oi^enm^ "was IcilteA 
'in^Ltedon : this bad been deemed treason by tfae^uHgei, 
4ind that sentence was confirmed b^*pai4ia«|yent j the-^ea^ 
^iHiile^ed^eingy that it affiscted the king*s mag^BSty(«)» 

(a}'S!Uc.)tC9tt.4rba^. tS9. $18. 
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In the I7tb yearof the king,.we find the doke of Lancaster^ 
jiteward of England, and thedake of Gloueestery constable 
of England,. complained in parliament, that Sir TJumias 
Talbot with other adherents conspired the deaths of the 
laid dukes. This was adjudged by tlie king and lords in 
parliament to bp open and high treason (a). The parlia* 
ment made the above declarations by virtue of that power 
which* was acknowledged to reside .in it, by the statute ckf 
treasons ; and which it could not be denied tQ possess, as 
necessarily belonging to its legislative authority. 

The famous opinions given by the judges had > not, thait 
sanction, and therefore should have been founded on prior 
ciples of known and established law. The following warn 
•the occasion on which these opinions were taken : The 
king, being compelled to sign a commission and call^a pari* 
liament, at the instance of a great part of his nobles, wisb« 
ed to get rid of the act he had done under sv^h compukion>; 
and, thinking. the law on bis side, caused certain of bis 
judges and others to be, consulted on different questions, 
calculated to stigmatize and declare void the late proceedir 
ings. . In the llth year of this reign, in the prasenoe^of 
the king and some lords at Nottingham castle, were Auui- 
nkQT^^'Tresilian, the^l^ief-justice of the king's benoh,and 
BeUmapi chief-justice of jtbe common bench ; HoUy&tl- 
tiorpe, and Burghe, judges of the common bench ; and 
.Ln^tm^ one of the king's serjeants at law. To these par-* 
sons were prppounded among other questions, tbefollowfr 
log, which received the annexed answers. Being askady 
Sow those ought to be punished who procured the aboi^^ 
mentioned statute, ordinance, ^ and commission? ,th«ty 
answered. By capital pain ^ as ought those likewifse. uiijS 
excited the king to consent to the said statute. Those wl^p 
CQffifieUed^'^ king to consent, they said, should be p3Biw|tiiKi 

(«> Cott. Abri P..335. i SQ. 
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fts traitors ^ as should those also who interrupted the king 
in the exercise of those things that belonged to his royalty 
and prerogative; The fdllt^wing questiihi, nameiy , Whe» 
Cher, if the king limited to the l6rds and commons certain 
articles to be debated j and they proceeded upon other^^ 
and would not go upon the king's articles till h^ had ai> 
«wered theirs, the king should be dbeyed? they answered; 
That such as disobeyed this rule of the king, should be pu- 
nished as traitors. If the king dissolved the parliament, 
and aay proceeded therein afterwards, they said, he was to 
be considered as a traitor. They said, it would be treason 
to ioipeaeh in parliament any of the king^s officers; or jus- 
tices ;' and that the person who moved that the statute 
wbereby Edward IL was indicted should be sent for, and 
he wfao,'by force'of such motion, brought it into the par« 
Hament, were guilty of treason. - 

The judges who concurred in these opinions, were af- 
terwards prosecuted as offenders ; bat things taking another 
turn, in the 31st year of the king, these opinions vrere 
read iii full parliandent, and there received the sanction of 
the legislature ; alnd at the same time they were pronoun^- 
ced by Sir Tkamdsf iSkeltc^^ aind Hankford^ and Brenchley^ 
die king's Serjeants^ to bei g<Md and lawftd. Biititi&re^ 
corded in theiaine ^9tate pf 21 Ric. II« that Thiming, 
and Chptonf aqcceasively ehief'^stices of the common 
bench, and Rich^kUl^ a judge iu that court, gave a mc^e. 
discreet dpinioiir upon the act of these judges: they said, 
that 4be dedication of treason not declared belonged to 
the parliament; and if the offender were a lordy or peer of 
parliament, and those questions had been put to him^fm 
would have given the like answers : which was intipaatio^ 
that they were not consoQant to the law, z^ established and 
known^ but were 01; entough to te de<;lared treason by py* 
liacnent* . • 

In the same stat. 21 Ric. II. c. 3* some points of trea« 
Vol. III. , . p ^ 
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ton which bad been settled by the statute of treasons, ^ere 
te-enacted, together with some others that were not with- 
in that act. Thus, it was ordained, that every one who 
compassed or purposed the death of the king, or to depose 
Uniy or to render up his homage^r liegeance ; and he that 
raised people, and rode against theking to make war with* 
in the realm, and was judged and attainted thereof tnj^or* 
Itamenty should be considered as guilty of high-treason, 
and should forfeit his lands, as well those in fee-taii as 
those in fee^imple. The difference between this act and 
the statute of treason is, that this did not require im overt 
• act to be proved ; but then it was to be judged of only in 
parliament ; and lands ill fee-tail were forfeit thereby. It 
was made treason to procure, or counsel tp repeal or annul, 
any judgments given against statutes madeia the pariia^ 
ment Uth Ric. IL which the king now procured to be de- 
clared void (a) ; and it was also declared treason for any 
one to attempt to repeal the stat £1 Ric. IL (b) 

Besides the above provision about riots, other statutes 
were made for the suppression of those disorders, which had 
lately grown to a height that threatened the existence of 
government. In stat. 2 Ric. IL st. 1. c. 6^' there is a 
lively picture drawn of the riots which \hen very com* 
monly happened. People used to^com^ in gteat bodies^ 
sometimes under pretence of taking possession of laftds to 
which persons pretended they had a right; tktey would pit 
^ lage a whole neighbourhood, carry off women and children, 
and commit all such acts of violence as might be expec^ted 
from an invading enemy. To maintain the' peace agaiiMit 
such extraordinary attacks required more than the ordinary 
ttieans. Among other methods i€wi^ ordained, that tb^ 
statute of Northampton should be kept in alt points ; and 
nvreover, that certain su£Bcient ^nd vaSani^trMnsi^ lords, 
or oth^s, should be assigned by the king's commissioB, 

(«)Ch.4. WCb.«0. 
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with duthoritj to take sudiriotetrs^' wlthoat waiting fdr an 
indietBient,. and cooimit tbem to custody till th6 doming 
of the jiisti/ees; But this new authority was repealed by 
Stat. 2 Ric. IL St. 2..c. % ihe /Statute of Northampton be- 
ii^ thought quite adequate to the purpose. This repeal 
was procured hy some great lords, who were too much u> 
teresled in the outrages committed by these people (many 
of whom were their retainers and partisans) (n) to mifler 
any greatei* restraint to be put on their mbetings. When 
the vUlams, about a year or twb after this, had risen, in 
different parts of the conntry, and compelled manumis** 
sioQS and' privileges to< be granted .them, it wast enacted^ 
as we have seen, by stat. t5 Ric. IL si.l. c. 6.. diat rioters 
sbotild be punbahed as 'traitors. The discontenis. of thci 
viJHains continued all through tliis reign: Upon t& 6c* 
casion jcrf new disturbances made by this order of people^ 
particularly^ in Cheshire and Lmneashirefit was enacted by 
stat^ iT^Ric. II. c. 8. that sheriffs, and other the king's mi* 
aiiiteFs^ should lake siich offenders;., and that ill lovdS| 
and others of the realm, should be a.ssisting therbin. 
We shall see! what eduf^o was purnikcd: in the next 
]^gns,.foi< tbe suppression at^ punishiaent of such iHator* 
decly persons. 

Th^ two stsitutes Against the ipre^^dets ^JVse semidaUm 
nm$ur$ ate said^ta have been pir^xsured by*the '»^?«<?*«»' , 
duke of Lancaster, who was exiremeiy unpopular, and, at 
theitime of the insurrections, among the villains, bad been 
ftngled out v^. a principal et>)ect of theirfuvy. • The-fiirst 
ff tbese is stat. ^ Ric; II. st. 1. c. 5. The d^ign of fhisv 
act will be best understood from tbe preamble. ^^ Of the 
(< devisors" (say's the act)^' of false news, and of horrible and 
<^* false lies of prelates, ,4ttkes, <earls, barons^ and other 
^' nobles aad jgreat men of the realni^ lind also, of the cfatn* 

* ,' • • . j, ... . ■ ■'' ' . 

(a) VicLaBt,158. ' , 
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"cellor, treasurer, clerk of the* privy seal, steward of thfe- 
^ king*s house, justices of the one bench or of the other, 
" and of other great officers of the realm, of things which 
*> by the said persons were never spoken^ done, or tbotfgbt ; 
" in great slander of them, and whereby debates- and dis- 
<^ cords might arise betwixt them, or between them and 
<^ the commons, and ^eat mischief to the realm :'* these 
were the objects meant to be aimed at by this statute ; and 
it was lenacted, that none, under grievous pain, be so hardy 
a& to devise, speak, or tell any false news, lies, or other 
mieh false things, of the abovementioned persons, whereof 
discord or slander naight arise within the reahn ; and those 
who offended therein were to be liable to the ^statute of 
Westm. 1st (a), which directs such offender to be taken 
and imprisoned till he had found the person by whom the 
speech was moved: but this not being likely to produce 
the effect intended, it was enacted by stat. L2 Ric. II, Cr 1 1 ^ 
ibat, should henotb&able to find such person, he should be 
punished by the advice x)f the council, notwlthsitanding the* 
said statutes! 

We have hiUierto met with nothmg on the subject of 
public nuisances: we find now a statute (ft), ordaining pro-* 
clamiition to be made for removal of public nuisances ;^- 
such^s ofial thrown in the streets and ditches near towns ; 
with a penalty of forty shillings on offenders^; who were to^ 
hit called before the chancellor by writ, if they refused to^ 
jremove the annoyance. By another act, the la^^ against 
maintenance were directed to be enforced (<r)i 
r Notwithstanding the act parsed in the last reign (^ tor 
prevent the frequent granting of pardons^ great clamour 
was still made on this subject. We find the commons 
kttd petitioned* that the king might grant no more par- 
dons. To this the king refused toconsent, but agreed; to 

(a) Vid. ant. toI. II. 1S9. * {h) Stat IS Ric. H. c. 13. (c) Stat. 1 

iUa. a c. 4. (4) Vid. aat. rol. 11.464; 
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the following act (a), ordainiog that no charter should be at 
lowed before any justice for murder^ or for tbeWeatb of a 
man slain by a wait;^ assault, or pialice prepense, for trea- 
son, or rape of a wbnian, unless the fact was specified in 
the charter. Where the pardon of the death of a man was 
e^dhibited without specifying the fact, the justices Were to 
enquire, by an inquest of the vicinage where the fact wbb 
committed, whether the murder wa» by await, assault, oc 
qialice prepense ; and if it was found to be either, the 
pardon^ was to be disallowed. If any one sued for a par- 
fjion for the death oTa tnan slain in eitbec of the above ways^ 
the chamberlain was to indorse on the bill the name of the 
person suing, upon pain of a thousand marks, and the un- 
der-pbamberlain upon pain of fiye^ hundred. These biUs 
were always- to be directed to the keeper of the privy seal ; 
nor was any warrant of the privy seal to be made out with- 
out a. bill so signed and indorsed. No.charter of pardon of 
treason, or felony, was to pass tbe^bancery without a 
Varrant5f the privy sear, but where thechanceUor might(fr) 
grant it ex qfficipy without speaking to the king ; and great 
penalties were to be paid by tlH>se who sued pardons in any 
of the above crimes^ that is, an archbishop or duke was 
to forfeit a thousand pounds, and so in proportion of lesser 
dignities; a clerk, bachelor, or other of less estate, two 
hundred marks. But the whole of this statute, except that 
relating to a specification , of the fact, and an inquiry of 
the. truth of it bj an inquest, was repealed by stat. 16 
Ric. n.c. 6. 

, The Stat. 2 Ric. IL c. 4. may be rjinked among the 
Pl^nal laws of this reign. This ordained, that mariners, 
who had been arrested and retained for the kin^H service, 
and tlien fled« should, besides forfeiting double what they 
had. taken for w^es, suffer ^ year's iBiprisonnp^nt: tliid 

.: . ^ . ;.■ '" ' . 
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offqnce was t6 be enquired of before the admiral, or his 
lieutenant^a). Itappearsby this act, that mariners used th^n 
to be compelled into the service in a way which the tegisia- 
tore did not scrapie to call SLnurrest; signifying as compul- 
sory a method as the law made use of on any occasion! 
I'be carrying of gold or silver out of the kingdom was for^ 
bidden by stat. 5 Ric^* II. st. 1. c. 2. under the penally of 
forfeiting all that the offenders could forfeit : prelates were 
not tp export their payments, even by exchange, .without, 
licence. Ail persons were by the same act restrained from 
going beyond sea, without the king^s licence, and then it 
was to be only at certain ports : those who offended therein 
were to forfeit all their goods, and the persons carrying them 
to forfeit their vessel. This law continued in force tillthe 
time of J'ames 1.(6) - 

Some grievances in the manner of executing the forest 
laws were removed bv stat. 7 Ric. II. c. 3 & 4. {c) It was 
providdd, that no jury should be compelled by any officer of 
the forest, or olher, to travel from place to place, oiit of 
die place where their charge was given, unless they so 
pleased ; nor were ihey^ says the act, to he constrained to 
gioe a verdict otherwise them according to their conscKnct, 
Again, no one was to beiaken or imfwisoned by any offi-s 
cer of the forest without indictment, or-being taken with 
the manner,. dr- trespassing rn the forest ; noiswas any one 
to'liie compejled to make an obligation or ransom to aa 
officer of the forest: and any one offending against this 
act was to pay the party damnified double damages, -atMl 
be fined to the king. ....,[■ ." 

. • Wbiie. these resirittidns'Were imposed on the t)M fo** 
test Jaw, 'a.jboirt of new forest-law begati^^o shew itselif; 
which, skice the enlargement it has. received in 4^r 
times, Ik endured with as little acquiescencis -as'tbe oM; 
bein*g calculated, like that, to promote the pleasures of 

(a) yi(L\uA.il9!h W BUt^ 44a. I. c, 1. -§ dft. ^ (t) fid. Enlf; Vdh kl. 106 . 
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the great by restricting those of the lower orders of spr 
ciety. This new system is, perhaps, attended with parti- 
cular circumstances of aggravation ; for whereas the old- 
law was for the protection of the king^s diversions, and 
w^s local, this is in favour of all lords and 
great landholders, and exteHds to. every spot ^*™®^*^'- 
of ground, in the kingdom.: so that, coming more, nearly 
home to the observation of men, it is more generally felt, 
though indeedjess severely, than the for.est-:lawi^ 

The design- of the legislature in the first act on this 
subject will appear from the preamble, which informs us^ 
that *^ divers artificers, labourers, servants, and grooms^ 
'^ keep greyhounds and other dogs, and on the holidays, ' 
^' when good christian people be at church hearing di- 
** vine service, they go hunting in parks, warrens, and 
^' connigries of lords and others, to the very ^reat de- 
^' struction of the same ; and sometimes under suc|i colour 
*' they make their assemblies, conferences, and conspira- 
'^ cies to rise, and disobey their allegiance.'^ Thus was 
the safety of the state, as on other occasions^ made a rea*^ 
son for imposing the following restrictions;. for it was 
ordained by stat. 13 Ric. IL st. 1. c. 13» that no artificer, 
labourer, nor any other layman, not having lands or tene* 
ments of forty sbilHngs per apn. nor priest, or other cleilc. 
(if not advanced to the . vadue of ten pounds per ann.) 
should k^p any greyhound, hound, or other dog to huntj 
nor use ferrets, keys, nets, l^are-pipes, nor, cords, or other 
engine, to take or destroy deer, hares, conies, or other 
gentknien's (<f) game^ on pain of a year's imprisonment ; to 
be enquired of by the justices of the peace. This was the 
first stone in the present fabric of game law^i and. 'seems 
merely a regulation of; police, to con^ne the lower class 
of people from iais-spending their time in a way that wba 
neither useful to themselves nor the community. 

y (a) DesgeniiU,7 • 
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Jasticei of the The authority of j ustices of the peace was c5dn- 
v^^^ ' siderably enlarged in this reign, and several res* 
galations were made for the due hoMing of their sesnons, 
the proper choice of persons to fill this office, and otlier 
matters concerning their jurisdiction • By stat. 7 Ric. II. 
c, 5. they had power to enquire of vagabonds, and to com- 
pel them to find sureties for their good behaviour, otherwise 
to commit them to prison till the coming of the justices of 
gaol^elivery . Th^ext statute respecting justices of the 
peace is stat. 12 Ric. II. c. 10. which enacts, that in every 
commission of the peace there should be assigned but six 
justices, besides the justices of assises (who were, always put 
into the commission); and these six justices were to hold 
their sessions every quarter of a year at least, and by three 
days, if need were, on pain of being punished at the discre-- 
tion of the king and council, at the suit of any one who 
, would complain. They were to enquire, if mayors, bailiffs^ 
and others, properly executed what was required of them 
in the ordering of beggars and vagaboTids, servants and ia^ 
bourers; and were to punish defaults. The justices were 
each to have four shillings a*day during the sessions, and 
two shillings for their cleirk ; this to be paid by the sheriff 
out of the fine«» and amercements arising at thesessions* 
By stat. 13 Ric. II. st. 1. c^T, it was ordained, that justices 
should consist of the most sufficient knights, esquires^ and 
gentlemen of the law, of the county, without iny exemp- 
tion for the stewards of lords, as was granted by the for- 
mer act ; and they were -to be sworn to put in execution 
all the statutes relating to their office. By stat. 14 Ric. 11^ 
c. 11 . there were to be eight joistice^ in every county. As 
some lords bad been put Into the commk»sion at that parlia- 
ment, it was ordained that no duke, earl, baron, or ban- 
neret, should take any wages : and the wages were to be 
paid by indentuire between the justices and the sheriff. .The 
next statute relating to these justices was stat. 15 Ric. II. 
,c. 2. before mentioned, which gives them authority to 
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proceed in a summary way in cases <)f forcible entry. By 
Stat. 17 file. II. c. 9. they vrere made'consen^ators of some 
old statutes for preservation of salmon, and the fry offish. 
The last iact on this head is chap. 10. of the same statute, 
-^hich ordains^ that in every commission of the peace th^re 
should be, if need was, two men of the law of that county, 
Tvho should make.deliverance of thieves and felons as onen 
as they might think it convenient. 

Such is the progress that was made by parliament in al- 
tering our law during this reign. The decisions of courts, 
for thereasons before given (a), we shall pass over in silence. 


The law is not much indebted to this king, Thekinsrand 
It is said to have been the inclination of Richard ro^«»"Dmeiit. 
and some of his favourites to countenance the incroach- 
nfi6nts of the civil law; though this, probably, went no fur- 
ther than a partiality for such parts of it as favoured 
high sovereign authority. 

In the reign of this prince, when the sovereign authority 
often changed hands, when the nation was governed at one 
time by the king, at another by an authority delegated to 
certain lords, who, in the struggle for power, pursued 
each other with the most unrelenting aniaK>sities, it is not 
to be wondered that the law was occasionally made subser- 
vient to the successful party, and taught to speak that 
language which would confirm their interests, and destroy 
all those who opposed them. Most of the extravagancies 
which arose' from this state of things, consisted in judg- 
ments of treason, and attainders of obnoxious persons, 
without due examination or trial. 

It was in this spirit, that conspiring the death of the 
dukes of Lancaster and Gloucester, the king^s uncles, was, 
as before mentioned, declared by the king and lords to b^ 
high treason (6); that Sir Thomas Haxey wsis condemned to 

(ff) Vid. ant. 156. (h) Cotton'g Abrid. 354. 
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die the death of a traitor, for having moved in the bouse of 
commonsy that economy might be promoted at court, and 
that. to attain such end, the court should not be so much 
frequented by bishops and ladies (a). Of the like kind was 
the prosecution before the^committee of parliament, against 
Htnrjf Bowtty attorney to the duke of Hereford, who 
having solicited for the duke concerning the possession o^f 
bis father's estate, was adjudged a traitor ; but in this case 
the punishment of death wa^ changed to banishment (&)• 
These and the like abuse$; of law and justice iAust be asi- 
.cribed to the violence of the times. . 

There is no year*bodk of the reign of Richard II. in 
pi^int ; but Sir Mattheyir Halj^ says, he had seen the entire 
years and terms of thisliing in manuscript (c). There are 
some cases of this reign to be found in Jenkinses Centuries, 
some in' Reilway^ tiome io Benloe, and some in FitzheV'^ 
berfi^ Abridgment. All these scattered notes have been 
coilected by Bellewe, and digested under heads ^making 
a sort 9f substitute for a year-book of this king. 

(fl) Cot4on»»Abrid. 3SS. (») Tynr. vol. Ill, 991. (c) Hift. Com. Law, 175. 


( ^19 ) 


CHAP. XVIIL 


HENRY, IV. 

Mkciion of Members — Of ike Clergy — Ficars institutedlatnd 
inducted — Statutes of Labourers — 734^ Parliament and 
CouncU — Attorni^^^Repeal of Treasons — Heretics^ 
Muliiflkation — Pardons of Provors — Insiduitores Vich 
rum^Kc. — Riots — Actions upon the Case — Of Assumpsit 
r-^The criminal Law — Peine forte et dure-^ The King 
and Government — Tfu Statutes — Reports. 

THEijudicial history of Heary IV. has an advantage 
over that of bis predecessor; for the diecisions of courts 
as well as the provisions made by parliament during this 
reign have come down to our times. Our attention, how- 
ever, will be principally engaged by the latter. The laws 
of this king are upon many of the subjects which were 
canvassed by parliament in the former reign. One article 
of regulation was wholly new, and distinguishes this king's 
reign as the period when the first provisions were made 
for securing to the people anlue and faithful choice and 
return of their re present ativesi 

In the fifth year of the present king a special act was 
passed for the punishment of a person who had assaulted, 
heat, and wounded a menial servant to one of the khighta 
representing the county of Somerset, during the timeoif 
parliament. It was enacted <a), that prbclamation should be 
made where the fact was done, commanding the ofiender to 
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appear in the king*s bencH within a quarter of a year; if 
not, to be attainted of the fact, and pay the injured party 
double damages, to be" taxed by the judges, or, if need 
were^ by an inquest ; aa4 further pay a fine to the king ; 
and so (says the act) shall U be in all similar cases. It 
was in the same parliament prayed, that all persons who 
arrested a knight, or burgess, or any of their servants, 
knowing th^m to be such, should be fined at the king's 
pleasure, and render treble damages to the party grieved. 
To this it was answered ,^ that there was a sufficient re- 
medy already (a). What this remedy was does not appear, 
unless it is to be collected, that* the privilege was so no- 
torious and established, as to in title the party injured to an 
action. , "^^ 

Election of It was Complained in parliament, that the elec- 
members. |. j^^ ^f j^nights of couQties was sometimes made 
according to the pleasure of the sberifis, and generally 
against the form of the writ directed to the sheriff. To pre- 
y)ent this in future, it was ena(5ted by stat. 7 Heii,IVp c. 15* 
that the electipn of knights should be in the foUpwing way;^ 
namely, at the nesVcounty to be held after the dejivery of 
the parliameiit-\vTit, proclamation was to be qiadq in the full 
^punty of the day and place of the parliament ; and that all 
t^Qse then present, as well suitors duly summoned ^ortba^t 
cau$e, as others, should enter upon the election of knights ;• 
^d then, in full cc^nty, they were io proc^eed freely and- 
indifferently, notwithstanding any request or command ta 
tJhe contrary. Aft^r they were chosen, their naines were 
t£i,,b^ written in an indenture, under the seals of all those 
i^hp chose them, and tacked to the^ same writ of parlia- 
ipent;- which indenture, so sealed and tacked, was to be 
fapld for the sheriff's return of the said writ, as far as coik* 
<^rP^d the knights of the shire. . It was ^sa enacted, tb)U> 
in the writs of the parliament, in future, this clause should be. 

(«) €ott. Abrj. p. 4S3. $ 74, 
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put ; €t electionem tuam in pleno ccmitatu tm factam dis^ 
tincti et aperti sub sigillo tuoy et Mgillis eorum qui electi&ni^ 
iUi interfuerinty nobis in cancellarii nostri ad diem et locum 
in breui c&nttntos cerises indHate, But because no penalty 
was inflicted by this statute on sheriiFs who did not conform 
thereto, it was ordained by stat. 11 Hen. IV. c. 2. that the 
justices of assise should enquite of such returns in their 
sessions ; and if it was found by inquest, and due exaafiina<% 
tion before them, that a sheriff had made a return (Contrary 
to this act, he was to be fined one hundred pounds; and 
knights so unduly returned were to lose their wages. Be« 
fore these two acts there was no statute relating to this 
matter, unless the statutes of Edward I. (a) for free elec- 
tions could be considered as such. 

The two grand objects of reformation in ofthecle 
church matters, the restraining the interference 
of papal authority^ and providing for the regular mainten- 
ance of vicars, were pursued in this reign. The weapon 
how used against the pope and his adherents was the statute 
^of provisors, l^Ric.II. st.2.c. 3. which bad put the proceed- 
*rog ^y pramunire facias into a stricter course (4). MaAy 
new cases were now brought within the penalty of this law. 
ft was enacted by stat. £ Hen. IV. C. 3. that if provision watf 
made by the bishop of Rome to any person, religious or 
secular, to be exempt from obedience regular, or to bai^ci 
ariy o£Bce perpetual within houses of religion, ot as much' 
as one regular person. of religion, or two, or more, had in 
the same, and such provisors accepted the same, they should 
incur the pains of stat. 13 Ric, II. st. 2. c. 3. Again, because 
complaint was madt that the CisiertianshBA purchased bolls 
to be discharged of tithes, and that this exemption used to 
be ex,tended to their tenants, it Was enacted (c), that they 
should continue in the condition they were in before the 

M Vid. Mt. Tol. IL 109. (6) Vid, ant 164. (c) Cb. 4. 
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purchase of such bulls; and they and all other orders 
wtHch purchased bulls, or by colour of any bulls pretended 
to avail themselves of a discharge from tithes, were to be 
\varned to appear in two months by ytni of pr^munircfa*- 
cm; and if they made -default, or were attainted, they 
were to incur the penalties of the beforjB-mentioned act of 
Richard II. 

^. . ^. Such were the securities provided for the 
tQted and is- due payment of tithes, when an act was^ passed 
ducted. jjj g^j j ^f ^jjg gtatme of Richard II. (a) concern- 

ing vicars. It was by stat; 4 Hen. IV. c. 12. enacted^ 
^hat the former statute should be duly observed; that 
licences of appropriation m^tde since should -be* reformed 
according to the effect of that act; and if such refprma- 
tion was not made within a certain time, the appropria- 
tion and licence were to be void. All appropriations of 
ticarages since the first year of Richard II. were declared 
void. And further it was enacted, that in every church 
to appropriated, or to be appropriated, a secular person 
should be ordained vicar pcrpettuU, canonically instituted 
tmd inducted f and eonvenably endowed by the. discretion of* 
the ordinary, to do divine service, to inform the people^ 
and to keep hospitality; and no. religious person was to be 
naade vicar in any church so appropriated. Thus was it 
«t length ordained, that vicars should have institution and 
induction, which gave them the saq^e tenure as parsons; 
find to avoid the abuses which had been so long complained 
pf, religious houses were no longer suffered^ to appoint 
any of their own body to such appropriated vicarages aa 
belonged to them. ^ 

The religious orders were no longer in such qpnsidera- 
tion as they had. been. A statute was made in this parlia- 
ment restraining the four .orders of friars, that is^ the 
Jriars minors, Augustines, Preachers^ SLud Carmelites, from 

. i («) Vidi«iit.l6S» . - 
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taking any person into their order, under fourteen years of 
age, wi^ut the assent of the parents of the child ; and the 
ehancellor was authorized, upon complaint duly made be^ 
fore him, to enquire into breaches ot^ this statute, auid to 
punish the heads of the society according to his discre* 
tion (a). 

. Further provisidn was made fo* the regular payment 
of tithes. It was enacted by st^t« 5 Hen. IV. c. 10. that 
farmiers and dccu{:^rs ofthe possessions of aliens should b« 
-btmnd to pay all tithes due to parsons and vicars, notwith- 
i^tandin^ they were seised into the king^s hands, or any 
prohibition to -the contrary, ^^gain, it was ordained, by 
fttat. 7 Hen. IV. c. 6. that no person should be discharged 
of tithes by colour of any bulls; and if any were molested 
by pretence of such bulls, the offenders were to be liable 
to the penalty inflicted on the Cisiertiam by stat.r^ Hen^y 
IV. c. 4.. Because it had sometimes happened, that pro* 
visions from the pope had beea Itcensed by th^ king> it was 
enacted (^), that no licence or pardon so granted should be 
available, if the benefice was full of an incumbent at the 
*time it was granted. These licences shewed t^hat the stia^ 
tutes against provisions were not executed with cigour* 
However, iu the ninth year of this king, a 'statute (c) was 
made, confirming all the statutes against provisions 'and 
translations of bishops, and {d) declaring, that the election 
to spiritual preferments should he free. The otjier lawi 
ireiatiiig to church matters were such a^ were made against 
betesies.; but a:hese^ unhappily for the first promoters of 
reformation in our church, were of a sort which pbligiss u« 
to rank, them amongst thotfe that make a part of our pen^ . 
law. 

Nothing remarkable was ords^ed respecting acatiitet dc 
the Ibiier class of people, except a fegulation ^^ouren. 
^oot apprentices made by stat. 7 Hen. .IV. o. 11. ■ It waa 

(«) 8Ut. 4 Hem IV. c \n^ (h) Cb, r. (c) Cb« 9. (4 Cb. 9, 


fi24 HENRY IV. CHAP, xyiil. 

complained, that, notwithstanding the statute of Canter*- 
bury (a), ordaining that no person who had worked in hua^ 
banctfy till twelve years of age should be permitted to be 
put to any mystery or handicraft, yet the children of 
many persons having no land or rent, were bound ap^ 
prentice to crafts in cities and boroughs, ^^for the pride of 
** clothings and other evil customs that servants do use in 
'* ihe^ same;^ which produced a scarcity of labourers and 
servants. To prevent this, it was enacted by the above 
act, that no one should put his son or daughter apprentice 
to any craft or labour within a city or borough, except 
he had laind or rent to the value of twenty shillings per 
ann, at least; but he should put them to other labour as 
his estate required, on pain of one year's imprisonment. 
Any person willing to make his child apprentice, was to 
bring to* the mayor or bailiff of the. place a bill sealed by 
two justices of the peace, testifying the value of the 
paretitVlands. Any person taking an apprentice contrary 
to this act, was to forfeit a hundred shillings, to be re- 
Covered by complaint to the justices ^of thie peace* Ali 
labourers and artifices were annually to be sworn at the 
]eet,'to observe the statutes relating to their wages and 
service; and if thiey refused, they were to be put in the 
itocks for three* days. To facilitate tbisy-it was provided, 
that every town or seignory not having stocks, should be 
fined a hundred shillings. 

The laws passed in .this reign resf>eeting the rights of 
property were few ; being only those which concerned the 
king's grants. It should seem that Henry, as well as Ri« 
chard, had been too easy in making grants to his favourites: . 
to prevent this in future, it was endeavoured to avoid. thcf 
ibifrepresentations and deceits which lised to be imposed on 
the king to obtain such grants; Thus it Vas provided, bjr 
iSiat. 1 Hm, IV. c. 6. thaLt all those who d«)aianded lands^' 

^^' - (a) Vid. lint. 170. 
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ImMiente^ i^nts^ oBk^ aoiimtie^i of aliy odier lHdi9fit% 
aboukl au&ke ftxpmfls' aftinlkm'iii their pelfeitioiM of tbe vfiim 
of the things and. also of ^ach things as ibey before faiid of 
tfaei^ifi of tbe'crowfi ; and in failiim of this^ the grant waa 
t<y bo iKfid,. * AgaiD^. it was Mdaiaed i(«), that whtfra laiklft 
iH^ere granted lo the king without tillo foond by inquest^ of 
tfa^kifig bfiiiiig otberwiae iotiUed to otiler^ those who were 
disseised by ^im king's patentees sbonld buve a special asmeg 
without the. chanoeUor speaking to the king ; and i€ t^if 
yecoirered, sboold baVe treble daikiages. The statute t^ 
^irkig the r^oeof the thing petitioned f^, to be specif^ 
ally :asentbned, was explained by (tat. 2 Hen» IV. c» 3* 
whidi^ jamoog others nBiEtl2Ser% excepts a^lednfircBattoM and 
Ko^noes .t& be.talade by the king: these were not to be 
▼Old, tbet^ftihe< petition did not meniioB tbf) vi|)t|9< 
Slat. 4 Heo% IV^ c. 4. 1rent^MiU further thal^ the first i, fofy 
after declaring that the UngwOuId make grants to non0 
but«boae who des^Tiri ity (gad as ksbonUseem best to him* 
sdf andbis eotinail^'it,4ldained^ that aUlhoso who iMde 
any deasaod cdntf ai^ thereto should be punisbodby the^td- 
▼tee f»f the kif)g*aod ictanqili and n^tVer have t^dridemand* 
After fliioy a^furtber explans^tidn was made of slat. } Henry 
IV. by eaci^ptibg the queens And the kinf '« siQO (ft). 
; An attinavpt ^as nsade by the cooinions toe^pMslr ol^M^ 
teraikmr in tlie judicatoite of parjiaoitiit.. The cointi^on»» 
wlkobad been called to parliai^ient^iii ibe reign of Sdwi^d l< 
flwrely to coasenti to taxes upon tbeiftseMros and >tb^ 
eoh^nenta^ when they bitd discharged that offiaei were 
»at diyf ioirtber considered^ nor looked, upon aa Sk n^^oea^ 
saay pdrt of dbe legisia^i^ei The siHei^ioii whi<ih bad 
been oocaiionflUy sisewii t6 tiieir petiiaons Soi redrefs^ of 
gnefifwes^ by andkingf statutea in purel«aiice of l^bem,! w$f 
a^oiatl«r «f *gnu;d in the king! Aiad IfMrds;; a^i^d was..^«oa% 
eoofiflrned oitbier io cecrwrd tbem £ar, qr' to {^urot^se^ ^, 

(«)Cli,U. , (f)St«|t.«Heii.lV. ct. 
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Mippty of money. In proportkin as the king stood in need 
of tfais resource/ those who held the purse of the nadbn 
grew into tflbportance. 

The parliament Tbeannoalsittingofparliainent during the long 
and ccmiicil. ^^jg^ of Edward III. had familiarised the com- 
flk>ns so much to the condition of parliament-men^ that they 
began to consider themselves as part of the kgidaiure; and 
^eir claim was so far favoured, that their assent b mentioned 
not oidy to^the taxing of their constituents, but sometimes 
to general law9 for the government of the kingdom* Not* 
withstanding this, matters purely of a judicial nature were 
still considered as within the exclusive provinee df the king 
and lords (a). It was a part of thek original constitotion 
to be the supreme court of the nation; and (it was thought) 
the admission of the commons to assent to 'l^eneral lawsr 
could make no precedent that would iotitle them to inter- 
fere with the judicature of parliament. ; 

Bui the- consequence of allowing the i^ommons to assent 
' takws in tiie Mme of £dward IIL was^ that during the 
reign of Richard II* this was settled by long usage into a. 
matter of right; and iir the reign of Henry IV. they ad* 
▼anced their pretensions so far, as to claim a participation 
in that judicial capacitjr which the Iprdshad deemed taber 
solely their own. In this attempt they might reason upon 
Tery just ground. The awards, they chight soiy, made by^ 
the king and lord^ iniQatters of private property were agreed 
to be the highest judgments that could be given ; they are 
upon subjects which are not within the cognisance .of in«-^ 
ferior courts ; and the relief afforded is of a kind which dis* 
penses iVith and over-rules the general counse of the lajw: 
but the law cannot be dispensed wittr, nor altered otherwise 
jdian by an act of the legislature ; therefore the assent of 
fthe^commons, as a part of the legislature, is necessary in 
all these judgments on private petitions. In this : nuoneir 

(«)rid.t«t.?oLa4os» 
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tnight tbe commons bave argued ; and probably slich t^* 
soning^s this encouraged them in the following instanccT 
to adraace their claim to tbb duppoised right. 

In the reign of Henry IV. there was a petition to ibe - 
king in parliament on behalf of the restored archbi^hopM 
praying, that he might have recovery for sundry ni'astes amr 
^p^iis against Rogef IValden^ who bad been appointed to. 
the siee during his exile. The king instantly granted it^- 
and it became an award in the usual way. But the com-; 
mons hearing of this, prayed the king, that since they vrerST 
not made privy to the judgmenty no record might be made 
to cjliarge or make them parties therein; a language which 
was artfully,enougb contrived to conceal any "consciousness 
that tb^ir interference might be thought new or Unfounded. 
But th0 king was more explicit in his answer: the arch* 
bbhop, by bis command, told them, thai the eommens in 
parliament ttkre only petitioners; and that aHjutfgmtnts he* 
longed to the king and lords, unkes in statutes' and the likes 
vbicb ordinance the king.willed should be from.that time ' 
observed (a)» The commons acquiesced in this cotnmaad 
^f the kiog, and no fttftber attempt was made in this and 
the' two next reigns to participate in the judicature of the 
J^ing and lords. 

~ "TbejttrisdieliM of the parUasi^t arid eotincil was still 
viewed with a jealous eye (i). Tit was complained, tbit 
afte^ judgment given in the king^s cotftts> the parties were 
.miade to aome^up^^ grievous pain, sometimes before ^ 
king ^imself^ sometioies before the king*s council, and 
sometimes to the parliament) to answer there anew ; whiek 
was> considered as subversive of the common lawyas weU 
.as a great grievance to the people. To prevent tbis in 
some degree, it was enacted^ by stat« VHen. IV« c. 2^. 
tliBt after ju(%merit given ill the king's courts, the pardNS 
andjtheir beirssbouM continue in peace, until .titejudgmeot 

(a) Pftrlr Hist, vol* XL >9j0. . (i) Vid. sot, woL U. 417. 
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was oiidofie by attsiiit or error, according to die oM 
lairs. 

Though the preamble of this statute is only aimed at 
Suhpetnas sammoning persons before the king himself, the 
conneil, and the parliabaent; yet the enacting clause is so 
^neral, that it might be, and afterwards was, construed v^ 
applicable to the equity-jurisdiction in chancery • It was 
an easy construction to say, that all equitable considerations 
arising on such judgments should be silenced; and that no 
Court, upon any ground whatsoever, should presume to 
discuss their propriety, or suspend their effect. 

The commons had two years- before gone further than 
the provisidns of this act respecting the two new courts dF 
ecj[uity ; for they prayed that no subpmna might issue out of 
the chancery or erckequer (a). It was also prayed in the 
same parliament, that there might issue out of the exchequer 
no more writs of datum est fioiis inteUigi. But to this it 
was answered, that the old osage should continue (&> 

It seems, that while the ehancellor was trying all means 
to establish his judicature, there begun silently to obtain iA 
the court of exchequer a practieie to entertain suits in the 
Me manner by subpema^ and suggestions by bill; whicll 

Sroceediugs are here complained of, as equally new and 
legal with those in obaneery. It was net at all unnatural, 
' that an equitable jurisdiction should be exercised by the 
court of exchequer for the cognisanee of the king's debts 
being confined to that court, it would ha^e been hard i»» 
deed, ^t saitors there should be deprived of those equi- 
table remedies which all common suitors migte ha?e ki 
chancery; and as this court bad a ehanceHor of its ewR, 
there seemed nothing wanting toxsoittplete tfcfil fecQi and 
j^cumstance of a court of equity. Tbus» as co m i ea 
fiersons sued in chancery, it became the cuftt^m far' tke 
tinges debtors to &le their bill in the exchequer. So tU 

. («) Colt Abri. p. 410. S 99. ^) Ibid. ^ 413. \ 99. 
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fSranded it tb^ opinion^ that the court of eqnity in the ez« 
ebeqiier was not heard of till the tioae of Henry VUL and 
that it waa founded on stat. 33 Hen. VIII. c. 39(a). At 
Isngtk the connexion between a chancellor and a court of 
equity became so inseparable, that it will be hardly too 
general to pronounce, wherever that officer was^ there i^ 
also that jurisdiction. ._ 

At another time, we find it was prayed by the commonit, 
that the statutes about suggtUions made iji the reigns of Ed<» 
ward III. and Richard IL should be observed {b% With all 
ibis solicitude io keep the jurisdiction of the council within 
rhoundsi there is more frequent mention of it^ and more ii|« 
atances^ of its judicial powers, than in any former period (c). 
Many applications were made to parliament concerning 
the bounds of jurisdiction in the constable ^nd marshal, and 
the steward and msursbal {d)\ but no statute was enacted 
on either of those points. 

The jurisdiction of the court of admiralty still continue4 
to excite jealousies ^ and many applications were made to 
parliament on the subject: these produced a statute in the 
second y^r of the king, by which it was enacted, that the 
statute of Etichard II. should be observed ; and moreover^ 
that.wbosoever felt himself grieved contrary thereto, should 
have bis action by writ grounded upon the case against him 
who BO sned in the adqairars court, and recover double d»- 
flsages. The party was also to forfeit t^ pounds to the king. 

Nexti as to the course of proceeding, and other matters 
relating to the ordinary administration of justice. Thegriev* 
. cms injury d one by those who made forcible entries, and other- 
wise got. violent possession of land, occasioned some statutes 
that nendered the proceeding by assise rathermore expedi* 
tious : this was by granting of course a special assise^ to en- 
quire of the fact immediately, without waiting for the ge- 
neral commission, which issued only twice a^year. T^ 

(<) 4 lost. lis. W Cott. Abri. p. 4^2. § IS. - (e) Cott. Abri. Hta. 
IV.panim. (dJCott. Abri.p.4ll.i79.p.4af.Va«^ 
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first instance in which the parliament resorted' to this me« ' 
thod^ was, where persons had obtained grants of the king, 
and by virtue of such patents had turned oat the-^troe 
owners. It was enacted by stat. 1 Hen. IV. c. 8.. that 
where lands were granted by the king's patent, without 
title found by inquest or otherwise, and the king had no 
entry by law, the person so disseisedsboold have a special 
'^ssise of the chancellor's grant, without any suit to the 
king; and if he recovered, he was to have treble damage?. 
-The next instance in which special assises ^ere to be gr<ant- 
ed without suit to the king, was, where (a) any one 
niade forcible entry to the use of himself or of another, by 
way of maintenance, or toob and carried awaty any goods 
from the possessor of the freehold after such forcible entry^ 
'in such cases the party attainted was to suffer a year's im>- 
prisonment, and yield double damages. In such special 
assises was to be nained a justice of one of the benches, or 

'the chief baron, if he was a man of the law. 

We have seen {b), that by the statute of Richard II. sl 

^disseisee was enabled to bring his assise against the disseisor 
if. he took the profits, and the assise- was brought within 
a year; this limitation was how thought toq diiort; and - 
therefore, by stat.^4. Hen. IV. c. 7. the disseisee is allowed 
to bring his assise against the (ir^t disseisor at any time 
during the disseisor's life, if he took the profits. As to other 

' real Writs, the demandant was to commence his suit witbki 
a year against the person who was tenant of the freehold 

' at the time the action accrued to him, if such tenant toot the 
profits at the time the suit* was commenced. This provi- 
sion was followed by several others of tjie same nature in 

' subsequent reigns, and they were usually called statutes of 
^pernors of profits. 

Because in assises of novel disseisin, and oth^ real 

- 5vrits> it bad been common, where lands lay in ancient de«« 

(•) Stet. 4fic[i]. IV, p, 8. . ib) Vi(4. »|^f. 20?. 
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meme aad within franchises, to charge the baili^ lordt 
tDAyor, or other chief o6Bcery as a-wroog»doert in qrder to 
4leprive him of the benefit of his franchise in that instance^ 
it was enacted by s|at« 9 Hen. IV. c. 5. that in such cases 
the justices of assise should (if the persons required it) first 
enquire by the assise in the country whether they were 
really' disseisors or tenants ; and if it was found that they 
were named by collusion and fraud, the writ was to be 
abated, and the plaintiffs to be in grievous mercy. The 
other statute relating to real writs is stat. 4 Hen. IV. c* 
22* concerning the remedy incumbents were to have, if 
ejected by the king^s presentee ; these persons were here- 
-by permitted tp sue at any time, without being confined 
to the term of a year, as tbey had been by some late 
act»(tf). 

Some few regulations Were made respecting personal 
actions, an<f .actions in general. It was enacted by stat 
,% Hen. IV. c. 7. where a matter w^ adjourned on ac« 
cooot of some difficulty^ after a verdict, that if the ver* 
-diet bad passed against the plaintiff, he should not be non* . 
suited ; meaning, that he should be barred by the verdict. 
This expedient of plaintiffs resorting tpa nonsuit, w^ 
used on other occasions. The commons prayed, that 
,lirfaen tb^ defendant had waged his ]aw, the plain^ff might 
not he nonsuited ; but no^a^tiite was made to prevent it (&}« 
It had lately becodae the practice, that a defendant should 
not be admkted to wage his law against an account settled 
.before auditors, though this was contrary to the usage ia 
the time of Edward the Third (<r). It was complained, that 
this new point of law had been much abused ; for .plain* * 
ti^ wouiid, in an action of debt upon arrears of account, 
surmise that the defendant had accounted before auditors ; 
which auditors might, perhaps, be only apprentices pr . 
wnrvants to the plaintiff i and in truth no account had t^een 

(<) Vid. ant. ToU U. 378. (^) C«tt. AbrU p. 466. t S3, (c) Vid. «ol, 9T. . 


taken» nor was any thing really due; but the pimiliff 
would get a favourable itiquest, and so Qbtain a cepovefy. 
To prevent this, it was enacted) that tb^ justices in the 
king's courts, and other judges before whom sooh aetions 
in tities and towns were brQugfat/shoold have power to 
examine the attornies and others,, and thereupon receive 
the defendant to his law, or try the point by inquest, ac- 
cording to their discretion. 

&>me statutes were made for the government of pro- 
cess. It was enacted by stat. 5 Hen. IVt e. 12. that ' 
when a statute^merchant was certified into chaneeiry, and 

• a writ awarded, and returned into the common-pleas, and 
the statute there once shewn, the justices might re-con- 
tinue the process till full ejcecution was had, without-a se- 
cond view of the statute. Because many people were out- 
lawed by erroneous process, and by reason of pickaess 
could not appear in person, as the law required, to re- 
Terse such outlawries, it was enacted by stat. 7 Hen. IV. 
c. IS. that the justices and chief-baron should examine 
such persons, and thereupon admit their attoruies : bow- 
ever, the writ df capias ad Misfaciendum was to continue 
as at common law. That the execution of process might 
iiot be defeated by those who had the custody of persons 
imprisoned, it was enacted by stat. 7 Hen. IV. C..4. that, 
in an action against a gaoler for an escape^ ho protectioD 
should avail. 

For the safekeeping of records, and also to preserl^e 
them intire and unaltered, it was ordained by stat. II Hen. 
IV. c. S. (as had been before provided) («) that the justices 
of assise should cause to be delivered into theking^d treaaui^ 
ail records of assises of novel disseisin, of mortauncestpr, 
and^of certifications (with all appurtenances and append- 
ages), before them determined. And further it was pro- 
vided, that the records and process of pleaB, real and per« 

fa; Viianti vol. 11.423, 
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«onaU ^f^ of assises of nof el disseisin and mdrtaiincestori 
certifiMf ions and others^ whereof judgment was giren and 
enrolled, or things touching suob pleas, should in no wiae 
be aori^nded or impaired 1^ new entering of the clerks, or 
by the record or ibing certified, in witness, or command*^ 
ment of any justice, in any term after judgment gWeo and 
feorolled. 

Tbe^ extortion of shenffs, and the ferms, of their baili- 
wicks, occasioned some few- regulations of the same sort 
fitith those that have been frequiently before mentioned (a}. 
At length it wa^ enacted by atat. 4^ Hen. IV. c.-5. that 
sheri& dsioald abide in their bailiwick during their office^ 
4ind should not let it to form to any one: and these tvo 
points were to be inserted in the sherifTs oath* ' - 

The parliament be^n to make some provision ^^^^^^3 
for ordering aU^rmes, who had now become a 
very considei^ble body of men (i). Complaint hkd been 
laade of the aaischiefs arising from ^beir ignorance and 
want of knowledge in the law ; and therefore, to makesuoe 
of ibeir qualifications, it was ordained by stat. 4 Hen. IV* 
c« 18* that all attornies sbenld be e^camined by -the justices, 
and by their discretions their names should be put in a' 
roll s (hey were to be good and virfuousj and ofgoad/anu; 
and if they appeared to be such, they ^ere to be received 
and sworn well and truly to serye in their offices, and es- 
. peoially (bat tbey make no suit in a foreign county: all 
other ^ttomies vepe. to be put out, and such as were passed 
in theabove manner were, to be put in their {>laces by tbeir 
nms(er$9 that is, by their clients. It was enacted^ tliat when 
quali&edattoFniesdied, or ceased to act, the justices might 
apiioint others in their room, beiing virtuous and learned, 
and sworn as above mentioned. It was enacted, that if any 
attorney was found notoriously in default, of record, or 
otherwise, he should forswear the court, and never be re- 

(o) Vid. ant. vol. II. 402. and'vid. stat. 1 Hen. IV. c. 11. (i) Vid, ant. 
vol, IL 304, 305. ^ 
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iCeived tomake&uit in any of the king*scourts: this ordinance 
was also to be observed in tbe exchequer; at the discretion 
of the treasurer and barons. It was again ordained^ hy 
chap. 19. of the saoae act, that no steward, bailiff, nor mi* 
nister of lords of franchises, having return of writs, should 
be attorney in a plea within the franchise. 

It seems as if some act was made on this subject in 4he 
11th year of this king, though it does not now appear; 
for in tlie i 3th year the clerks and attorntes of both the 
V benches prayed a rerc>cation of it^ The answer of the 
parliament to that petition was, that the justices of both 
the benches should consult about it, and also concerning 
otber mischiefs in the said courts {a). In this reign some ^ 
acts were made for settling the fees of courts ; as those of 
the marshal, of the chirographer, the clerk of the crown, 
and the like (b). Some regulations were also made to pre- 
vent the embezzling of writs on which fines were levied^ 
and substituting other fees, and notes of fines^in the place 
of the true cues (c). 

We now come to the consideration of such statutes at re- 
late to the criminal law. The vindication of Henry and bis 
adherents required that the articles of treason enacted in 
the 21st year of the last reign, should not be sufiered to 
continue in force.^n the 1st year of Hen.I V. it was enacted, 
that whereas in the 21st year of Richard II. divers pains 
of treason were enacted by statute, insmnuck that no one 
knem how he ought to behave himself ^ to do^ speaks or say^ 
for doubt of such pains ; therefore, in no time to come any 
treason should be adjudged otherwise than as was ordained 
by statute in the preceding reign ; Cleaning the'statute of 

Repeal of treasons 25 £d. III. This measure of repeating 

treasons. ^^^ enacted treasons, by declaring ail void bot 
those contained in the statute of Edward IIL was resorted 


(a) Cott Abri. p. 483. .$ 49. (6) SUt. ^ Ken. IV. c. S. la 93. it) Stat, . 
5 Hen. IV. c. 14. . - . 
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to in later tknes, when the law had been^occasionaUy ovex* 
^trained to answer particnlar-purposes. 

T%e same motives of favour to his partisans wbbb io*> 
:dueed I}enry to concur in the above act, led him to con- 
seifit to some law» of an oppos{te, nature.; for in the next 
year after this humane statute was passed, the king, at the 
instigation of the clergy, by whom, he had been materially 
served at the time of his claiming the crown, consented 
that some rigorous measure should be devised against the 
heretics^ or Lpllardsy as they Were then Called, The pu- 
nishment of heretics by burning is mentioned in Bracton ; 
^'and this was in England, as in all other christian countries, 
tb^ pain which religions zealots bad agreed in inflicting 
tipon all those who oppugned the established superstitions* 
Notwithstanding this, it has been a doubt whether the 
writ defutretico €omburendo_wsisa common-^aw process, or 
was given by this statute ; though it shoi^ld seem, from the 
8C<3pe and wording of this act, that nothing more wa3' 
meant, than that the bishop should be enabled to direct 
execution without the interveiition of this writ ; for it en« 
acts, that cre^nce sfwuld he given to the diocesan by the 
sheriff, who was to receive the offender, and cause him to 
he burnt* So far, therefore, from appointing or even coo* 
firming this writ, the present act seetms in some degree to 
supersede ih 

' At present there was no temporal law in force 
against heresy; for the statute of Richard II. "^'"^'•^*- 
which was the fiirst made on that subject, and had been ob- 
tained surreptitiously, was repealed the next year, as has . 
been before shewn (a). The stat, 2 Hen. IV. c. iS. was now 
made j containing, like other acts upon clerical matters, a 
minuteness and length not usual in the other statutes of this 
period. The meetings of heretics in th^ir conitenticles and 
jichools are stigmatized in this act with the tiame of confe- 

(a) Vid. ant. vol. U. J63. 
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deracies to stir ap fledition and insarrectioD ; the very pre# 
tence that had been made use of by the Romans against the 
primitive Christians, and which had been adopted b^the 
Romish church ever.since, to suppress ijl opposition or in» 
qoiry into its errors* To prevent persons of thb d«scrip«» 
tion from escaping out of the bishop's diocese, it was now 

. ordained, that none should presume to preach openly of 
privily wittiout the Hcence of the diocesan of the place first 
had and obtained, except curates in their churches. None 
were to hold, teach, or instruct, openly>dr privily, or write 
any book contrary to th^ Catholic faith or determination of 
holy church, nor make conventicles, or hold schools; nor 
frere any to maintain those who did. * All persons having 
such books or writings, were to deliver them to the dtc^ ~ 
cesan within forty days from the proclamation of this sta- 
tute; and those who did not so deliver them, or who 
otherwise offended against this act, and all those defamed 
and evidently suspected thereof, were to be arrested by the 
direction of the ordinary, and committed to prison till they 
tanbnically purged themselves, or abjured their opinimie. 
The ordinary was to proceed according to the canonical 
decrees, knd determine the matter within three mohtlis 
from the arrest. If the party /was canonically convict, be 

^was to be confined in prison at the discretion of the ordi* 
nary, and moreover to be put to the secular court (except 
in cases where, according to the canonical decrees, he was 
entitled to exemption), to pay a fine to the king; whiob 
fine was to be assessed by tlie diocesan, and certified to the 
exchequer, to be levied by process from thence. 

Thus irar of those canonically convicted ; but farther, if 
persons sententially convict refused to abjure their opi* 
nions, or after abjuration relapsed, a mor& rigorous course 
\ms directed. Such persons were by the canons to be left 
to the secular arm ; and it was now enacted, that in such 
cases credence should be given to the diocesan^ or liis com- 

^ missary, and the sheriff, and mayor or biLilifTof the place^ 
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ahoald be present when the tenteDce was giveO', if required 
by the diooesan or eommiaaarj ; and, after sentence pro* 
mulgated, should receive, and them before ike people in a 
high place cause to be burnt ^ to the example and terror of 
others. It is observed respecting this first statute against 
the prea(;hers of new opinions, that the print differs mate* 
> rially from the record, so as to ^ve a sharper edge to this 
proceeding |(a). 

We find it recdrded in this- same parliament, that a writ 
was sent to the sfaerilBb of London for tlie burning of 
William Sawtree^ clerk, convicted by the clergy (fr). Tins 
wsas according.to the aacient course, by issuing tbe^writ de 
htreHco comlmrendo; for the new method directed by this 
aot put the whole authority into the bishop's bands ; aad 
an he ought direct hii» sentence to be executed •without the 
writ, the persecution against the followers of FFiehlffe 
waa likely to be more warm than^ before. In the ^tb year 
of th^ king tbe prelates procured a long and saaiguioary 
hill to be exhibit in parliament against the spreaders of 
new opinions, under the name of LoUarda. This biU 
was to empower every officer or minister whatsoever 
to apprehend and enquire of such Lollards, and that noi 
sanctuary should be allowed them. Bfit the churchmen 
were not gratified in this instance (r>. In fbe 1 1th year it 
waa prayed by thi^ con^nions, that persona arrested under 
Stat. 2 Hen« IV. might be bailed, and freely make thrir 
purgation, and that they might be arrested by none but 
«herifl^ or the like officers, nor any haVock be made, of > 
tb^r goods f but this intended relaxation of the new courae 
againat heretics was not passed into a law {d). . 

The notion of producing gold out of other Multiplication. 
metals^ by a chemical process, and the iafatua- , 
tibn with which these vain hopes- were pursued, occasioned a 
law to be made in this reign against these experiments. This 

(a) C0tt. Abrklf. p. 409. ) 4S. . (f^} IMd. p. 4t)f . % SQ. (<?} Ibid. 

t», 4S€«i 6S> (d) Ryid. 498. f 99^ 
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process was sometimes called muUiplieatumj^^nitaomtt&ifijff 
because nt was with a view to increase' the quatitrty of me- 
tats, though in reality it seldom had any other efFect than 
diitiintsbing that which the credulous adventufer possessed' 
before the operation begap. The pretence of possessing 
this secret of changing metals had been practised by cheats^ 
to draw supplies out of the pockets of the weak and ig« 
norant ; and had been ridiculed, before this time, in one of 
Chaucer's Tales (a). Besides the mischiefs here mentioffed, 
which, perhaps, might be better left to experience to cor^ 
rect, without making them the objeet of legislative notice, 
it is most probable that this impostOre was many times 
held forth a^ a .cover to the real operation of coining base 
money, in which light it became a matter of serious and 
national concern. It was for this reason, and perhaps 
under some small apprehension lest the process of chang- 
ing metals might by possibility succeed, that it was enacted 
by Stat. 5 Hen. IV. c. 4. that any one who multiplied gold 
or Silver, or used the craft of multiplication, and was at« 
tainted thereof, should incur the pain of felony; 

Because many persons had lat^y been beat and maim^ 
ed, and afterwards had their tongues cu^ out,^ or their eyes . 
put out, it was by the same statui^e (&) made felony for auy 
one so to cut tongues, or put out the eyes of any one, if it 
was proved to be done with malice prepense. This shews 
that mayhem was not how considered as a felony of Hfc 
and limb ; for though cutting out tongues did not Come 
under that construction, yet putting out eyes was a mayhism 
at common law (c). These were all the felonies enacted iA 
this reign. The misdemeanors, besides what may have been 
mentioned in different parts* of this reign, were few. The 
statute 19, Ric^ II. c. 6. (d) against unlaw Ail games, was 

(a) A person who had been tricked of his money in- this way, after a mi- 
^Bute account of the process and the deception, is there made to say, " £.o». 
*«« wUth adwnUag^uiaHiVhTifhiM, t" Cant. Ti^«s, toL ih. p. 9^.' ^dit Tyswb. 
W Ch. 5. (c) Vid. ant, toI. It 34, 35; [d) Vid ant^ 170, 171^ 
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€oofiraied by stat* 1 1 Ken.IV. c. 4. and it was tnQreover 
ordained, that labourers and servants offepding against k 
shot] Id be imprisoned^ for six days. AM mayors^ bailiffs^ 
Md constables of towns were to put tbts ^tatule ia 
vforea. 

Several laws were made to regulate criminal proceed- 
ings. . The appeals in the reign of Richard 11. brought 
against lords and others, were of a singular nature, and 
probably occasioned the stat. I Hen. IV. c. 14. which 
states, that many. and great inconveniences had arisen 
heretofore from appeals. To prevent the ]ikein future, 
it provides, that all appeals * of things done within the 
realm should be tried and determined by the good laws of 
. the realm ; and of things done out of the realm,, before the 
constable and marshal of England* No more appeals were 
to he in parliament. 

The too easy grantiug of pardons to provors PanSoM to 
was restrained by stijtt. 5 Hen. IV. vC. 2. This proton, 
act states, that divers common and notorious felons would, 
upon thmr arraignment, in order to save their lives, becouie 
provors ; so that in the mean time by brockage, grants, and 
gifts to be made to several persons, they might obtain their 
charters, and after their deliverance become more notorious 
felons than they were before. To prevent this, the act pro* 
vides^ that if any person sued for a'pardon in such case, his 
name ^ould be inserted in the charter, with mention that 
it v^s granted at his instance; and if the provor became 
afterwards a felon^ the person suing tl^e pardon was to foe* 
feit lOOl. (a). 

Some/circumstances relating to the personal hmiiaioreg 
benefit of clergy were settled and explained. It «^*«"^«"*» ^^' 
was stated by stat. 4 Hen. IV. c. 2. that t^he iing was will- 
ing to be gracious to the clergy in their affairs, in return 
for the part they had taken in his favour when he came to 

(•) Vtd.Mit. vol.n.4€4. 
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the crown ; and therefore he confirmed in the fullest i 
neir the statote de ckro, 25 Ed. III. and further^ consider- 
ing that the words insidiatores yiai^nif et depopulaiares , 
agrdrum (which had been mentioned in a petition of the 
clergy to parliament) were not commonly used- in^Ddict* 
ments in the time of Edward III. and his progenitors; and 
being willing, for the quiet of the people, to a^oid such no* 
velties, he caused it to be enacted, that such words shoold 
not be used in indictments, arraignments, appeals, or any 
other impeachments ; and thpugh indictraenta to that efibct 
might be taken, neither those. words, nor words to that ef- 
fect, should prevent any one from having the priyiiege of 
boly church, but they should be delivered to their ordina- 
ries without any impeachment (a). Ad the Loliardswere 
stigmatissed with the suspicion of beings disorderly v^ra« 
bonds, who wandered about the Country doing g^eat mis^ 
chief, the. above general charge was contrived to be inserted 
in indictments against them^ and it had been tlie ^iptnion of 
the judges, that persons so convicted shoBid be deprived of 
their clergy. In the nesit chttptBr of the same statute it is 
recorded, that the archl^isbop of Canfevbory, for himself 
and the other bishops, had promised the king, that when* 
ever a clerk religious, or mcuhr, convicted of trejtton Mt 
touching the king, nor his royal majesty, nor a comtnoa 
thief, and so notoriously holdeo should be deliv€|red to tine 
ordinary as such, that the ordinary sbould keep hin« safdy 
and surety, and according to a constitution provincial ^ Ar 
made by the arehbishQ|i and bishqps, in purisaahoa of let- 
ters of the late archbishop, dated 12th Mar»v 1351 (ft), in 
which constitution Were to be ordained certam paiitu for 
the observance of it ; and it was enacved, that nd (lueh 
convict should make his purgation contrary to the fdrm of 
that constitution. The constitution here mentioned ti4ui to 
be shewn to the kiqg in this parKament, bi(tl3lere ^ no oH* 
deuce that it was even made. 

(•) Cb. ». ^) Yifl.,Mil. V41. U. 463. 
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- All the acts that have hitherto been mentioned, re- 
quiring jurors to be of a particular description and qua- 
lification, related only to those jurors who tried^ssues ; but 
some presentments having lately been made at West- 
minster by outlaws, and sanctuary-persons, not properly 
retun/ed by the sheriff, it was provided by stat. 1 1 Hen. 
IV. c. 9; that no indictment should be made but by inquest 
of the king's lawful liege people, returned by the sheriffs or 
bailiffs of franchises, without any nomination to the she- 
riffs or bailiffs of franchises of the persons that should be 
returned, except by the ofBcers sworn and known ; and all 
indictments contrary to this act are declared void. Not- 
withstanding the many alterations made in the qualifica- 
tions of jurors in subsequent times, and the sblicitude 
shewn to chuse them from among those that w^re thought, 
frcmi their rank and character,' to be above temptations to 
corruption, nothing further was provided respecting those 
jurors who fopnd indictments. 

Because the people of the county of Chester commit- 
ted felonies in the neighbouring counties, and then escaped 
into that principality, it was ordained, that process of exi- 
gent should be issued against such persons in the county 
where the fact was done : if they escaped into the county 
of Chester, the outlawry or exigent was to be certified to 
the officers and ministers of that county, who should take 
the party, and seize his lands and goods as forfeit to the 
I^rinceor lord of the principality, the king still bavjng his 
year-day and waste ; but the lands out of the principality 
were to go as those of persons living iii other counties. 
The same diethod was to be observed in case of trespasses 
comnfiitted oat of the county of Chester. 

l^e last statute in this reign (a) made some _^^ 
alteration in the summary method which had 

* 
(#) Sm. 13 Hen. IV. c. 7. . - - 
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lately been devised (a) to suppress and puniBh rioters. It 
was thereby ordained^ whenever any riot^ assembly, or rout 
of people was made against the law, that the justices of 
the peace, three, or two of them at the least, and the she- 
riff and under-sheriff, should come with the power of the 
county (^f need were) to arrest them, anci should have aur 
thority to record what they found done in, their presence 
against the law ; by which record the parties were to. stand 
convicted, in the same manner as had been before pro- 
vided by the statute of forcible entries (6). Jf the offenders 
were gone before the justices and the sheriff came, then 
they were to inquire within a month after the fact^ and 
hear and determine it according to law.^ If the truth of 
the matter could not be found in the above way, diey were 
to certi% t^e kidg and his council of the matter ; which 
certificate wa9 to have tjie^ force of a presentQient.by 
twelve men ; the offenders ^ere to be put to anawer thereon, 
and, if found guilty, were to be punished at the dkcretion 
of the king and council. If the parties traversed the mat- 
ter so certified, the certificate ahd traverse were to "be sent 
in to the king's bench, and there tried and determined. If 
the offenders did not a^ear before the council, or in ^he 
ki^^'s bench, at the- first precept, theoi a second was to 
issue ; and if thi^y were not found, then the sheri^, or un- 
der-sheriff, was to make proclamation ii) the full county 
neifft ensuing the delivery of (he second j^reccypt, that diey# 
^lould appear in the council or king's ,bj^nch.;; qf, if in 
time of vacation, in the chancery, within threq w.eeka tbfio^ 
next folbwmgi and if th^y^d not appear^^^th^y i^ere to 
i^tand convicted. T^eju^tic^sdyr^Uingnear^jft^f.platcei 
with the sheriffs and justices of a^sis^^^wer^ toexecujte^]^kas> 
statute, under the penalty of 1 bol. for, eve^^ .4^fiiu|t. , 

The above act tended to increase the authority ofju/stic^^ 
of the peace, who were daily growing in 'consequence, 

(a) Vid. ant. S02. {h} Via. ant 903. 
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many imatteffl rdatiiig t6the police being submitted to their ' 
cognimnce by different acts of parliament. This aatb<>> 
rity was sometimes abused. We find that constables of 
castles woold get themselves to be assigned justices of the 
peace, and nnder colour of that commisskHi would itnpri* 
son in dieir isastle those whom they wished to oppress, tiU 
Aey made fine for their deliverance. It was for this reason 
Offdained by stat. 5 Hen. IV. c. 10. that none should be 
imprisoned by justices of the peace bu(t onlyin the common 
gaol, wilh a saving to such lords as had franchises. *> Thus 
far of the alterations made by statute in this reign. 

Out of the decisions of courts during this Aetiont apbo 
reign, we shall select for consideration the *^® *^*^ 
single head of actions upon flie case, and some few altera^ 
tions in our criminal law. To return to any of the topics 
diat have been so recently and. so AiUy canvassed, seems 
entirely unnecessary at presj^t. When we. have made 
some fur^er advance in our Hbtory, they will b^ of course 
recbnsidered, and many of them placed in « new point of 
view. 

) During the reign of this king, actions u^pon the case 
had grown very common, -We find this( action brou^t ^ 
-«r-for disturbing away^^againstan ostler for hos^ lost — 
for. negligeady kteping fine and burning the plainliff'a 
house^-^fornoi infeoffing afitier.promise^-^for not doing suit 
-^for selling bad; wine-^for not! repairing banks^-*for en^ 
ticiq; away a^seryant^^or keeping a^sehool nedr an anoint 

one(0>.a. 

' These writs o£ trespass were not onlj^ apptiad to., a 
Nrarietyof iiietv'oasiBSy but they.were likewisemore nicely 
•onAtood/aidLtliairpepiliariiias^betterunderstMd. In.the 
mgaitHmay IV* we find die^term of tretp^s sur Je ia$c 
in familiar use: before, they were more usually catted 
tetions'of trespasBsini^ly^.but the/marks of discrimination 
hslwcfai iftapaawiA tresgia$$ upon the ease began now to be 

(a) Th« yeaiMiook of Benry |V. passim. 

r2 
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distinctly ascertained. It was held, that the former mUst 
always be vi et armisj the latter never. The nature, faow- 
' ever, of injuries is often so com plex, and their consequ^ces 
so various, that the truth of a matter sounding in case, 
could npt be properly set forth without sometimes alleging 
"circumstances which carried evidentybrce in them : there* 
fore, in 12 Hen. IV. where an action on the case was 
brought for stopping a sewer, so as several acres of ground 
were flooded, it was held good that the stopping the sewer 
i was laid vi et armiSy that being a malfeasance, and the re- 
' mote cause of the injury sustained by the plaintiff; though 
c the consequential damage, which was the immediate cause, 
' and the git of the action, was in case(a); a distinction which 
; was many years after adopted as a just one. It was then 
; laid down, that the cattsd causans (as theycdled.it) might 
be forcible, as in this instance of stopping the sewer, and 
be laid vi et armis even in a^^acdon upon the case, though 
that actk>n is properly grounded upon the consequence of 
such stoppage: this consequence they distinguished by the 
appellation of causa causata. 

This was the manner in which they refined on this new 
action. It was in Its conception so near of kin to tfafB ac<» 
tion of trespass, that it required no small degree of saghcity . 
to plerceive the instances in which the old form failed^ and 
it was necessary to make a specifd writ. The cases in the 
reign of Edwafd III. and those in this period, which we 
have hitb^to ^considered, are founded upon malfeamnees, 
or such instances of neglect as were in the nature of a 
malfeasance; both which. were so much in.fie like case 
(according to the requisition of the statute of Westminster) 
,with the old writ of trespass, that the admittii]^ ofAem 
to be objects of this special writ of trespass was dbvions ' 
and easy. , 

OimtumptU. ^"^ **** action upon the case was found so 
conv^ent a Teme<fy, that it v^as wished to ^j^ 

. («) lSHen.IV.3; 
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tend it still further. They wanted to tipply it to cases of 
non-performance of promises ; but these did not so kindly 
fall within the analogy of former instances. It was thought 
somewhat harsh to give the name of trespass to a thing 
which was never d^ne ; it took therefore ^ome time, and 
needed the concurrent force of some strong motives to in- 
duce the courts to admit these new writs. The pre- ; 
Bent state of the Temedies in use, where contracts were ' 
not performed^ operated, very probably, towards gaining 
a support for these new actions upon the case. If a man 
performed not his covenant, an action of covenant lay; but 
it had been long held, that an action of covenant must J>e 
grounded on a specialty ; so that where the parties had not j 
so bound themselves^ that remedy failed. If a man did 
not pay nfoney which he owed, the remedy was by action 
of debt; in which the defendant might discharge himself, 
by wager of law, unless the demand was founded upon a , 
specialty : the same in detinue, which indeed was only an- 
other form of the action of debt. To obviate these and 
the like defects, and to legitimate ah action of a more 
effectual nature in matters of contract, was worth the 
attempt. Several actions of this kind were brought into 
court, before they were allowed and authenticated by a 
judicial decision in their favour. 

The first case of this kind, upon record, was in 2 Henry 
IV. It was an action against a carpenter; Quare chm, Sfc, 
assumpsisset, S^c. lo build a house within a certain time, 
he had not done it. It was objected, that this was in cove- 
nant; and as no writing was shewn, the action must fail. 
This was supported also by BriaUy who at the same time 
conceded, that perhaps if the writ had said that the work 
had been begun, and hsid afterwards through negligence 
been stopped, it might be otherwise; thereby adhering to 
former determinations respecting malfeasances and cases of 
negligence. He pronounced, however, this remedy inade- 
quate where the contract was executory, and where the only 
complaint agains.t the defendant would be for his non-fea" 
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satice or nott^performante. The cause was dUmissed on 
the above objection(a). In the lllh of the same king 
there was exactly the same case before the coart: tfa^s 
same objections were raised, the same concession was 
made, but in plainer terms ; and the cause was dismissed 
on the same grounds as the former {b). Thus the court 
seemed to have determined against the very conception of 
this kind of action. It is remarked upon this case by ao 
author of later times (c), that in these cases there wa^ no 
consideration alleged ; that it was rmdum^ pactum, aii4 
therefore the action could not lie ; which, it cannot be 
denied, may be an additional objectioff, but it was not 
taken at the time, and the cause appears by the report to 
have been dismissed both times upon the same defects, 
namely, the want of a written covenant ; and the prevail- 
ing opinion, which confined these actions to ihstanpes of- 
malfeasance and negligence, where the defendant had really 
(2one something. 

It must be observed of these determinations, that they 

, left all persons who had made agreements without deed 

I (for, if a mere writing, it could not be declared on in co- 

' venant), and where nothing had been done to execute the 

I contract, entirely without redress. It is not improbably 

I that the repeated decision of this point might have driven 

parties so circumstanced into chancery, where they co«ld 

have these agreements decreed to be specificidly perfovmed. 

This, perhaps, as well as other considerations, might in- 

(Jim the courts io review thb grand point, and try if they 

could accommodate the iaotions of law, as then understood, 

(o the exigency of the occasion;, and thereby not ofify 

draw back into its proper channel the current of decision 

from the chancery to the Courts of common la\v.;<but, by 

I rendering this actioii more general, put the nation in pos- 

I session of what was then much wanted, a more effcM^tual 

I €ommon-)aw redress in matters of contract. This was not 

f accomplished till some years after^. 

(a) i^ Hen. IV. a. b. (*)llH«n.lV. 83. (c) Brou Act. surCase; 40. 
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The criinina) law, aa^ practised in this reign, was in 
general governed by the same principles and rules As in the 
reign of Edward III. . 

Some' few points are now to be met widi in The crimmal 
the books Which did not before occul', and ^*^- 
others that isoine what deviate from the more ancient prac- 
tice : of the former sort is the account given in the first 
year of Henry IV. of the trial of a peer. In all cases of 
life and Ihiifo, the lords possessed a judicature, by which, 
every peer hsM, according to Magna Charta, a right to be . 
tried. In this capacity the' lords acted as judges, and sat 
as in a court, being bound to hear and determine accord- 
ing to the rules of the common-law. This judicial cha- 
racter, it should ^em, was supported with more scruple, 
and with' a closei* attention to legal formalities, than their 
parliamentary one, where they oUten decided on the lives 
of meti wilKodt iny evidence of gtiilt, or. eveti the pretence 
of a trial (a); The p»roceedings -on the' trial of a peer are 
thus relkted in a case that happened, in the l&eginhing of 
the re|gn oif Henry IV. An indictment of treason had 
been found against a peer, under a commission directed to 
- the lord mayor and others for that purpose : after this the ' 
king granted a commission to an earl, reciting the above 
facts, and that the placie of steward of Eiigiiind was vacant, 
and thereby appbinting' him to that office, to do right to 
the lord iridicted, commahding ^all lords to attend, and the 
constaifole of the Tower to bring his prisoner before hini. 
The trial was held in Westminster-hall, where the steward 
sat under a cIo& of state, the lords sitting down t^e hkll 
on each side, aUd the judges round a table in the middle. 
The justices then delivered in the indictment ; which on 
that occasion was confessed by the defendant, and judg- 
ment accordingly given : but, says the book, if it had been 
denied^ ihe steward was to begin with the lowest lord, 

(«) Vid. ant. 185. 
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'and ask all their opinions upon their cOnscicMce, without . 
aijniinistering an oath (a). 

Some points on the law of principal and accessary, are 
al^o to be found in the books of this period. We have 
seen the prevailing doctrine in the reign of Edward IIL 
was, that an acquittal or pardon of the principal should 
operate in favour of the accessary (i). Thus it was now 
held by Thirningy jtistice, that where a man wa:s indicted, 
and cleared^ either by pardon, clergy, or abjuration, the 
accessary should not be arraigned; for it was a settled 
rule, that wherever the principal was saved by law, the 
accessary should go quit (c) ; and so the law continued to 
be understood in after-times. So strictly were persons 
held to the observance of the legal dependence between 
the character of the principal and accessary, that where a 
principal was attainted s(jt the king's suit upon an indict- 
ment, the accessary could not be put to answer in an ap- 
peal at the suit of the party (rf), for both must be attainted 
at the suit of the same person. If a principal was found 
guilty of homicide se defendendo, it was held, that the ac- 
cessary should not be arraigned(e). The general t&aor of 
cases in the reign of Edward III. seems to indicate that a 
pei-son being present, aiding and assisting, .was considered 
only as accessary ; but the opinion of lawyers seemed now^ 
to have altered, and a person who was present, aiding and 
assisting, at a murder, was held- to be a principal (/'). If 
a person taken by process died in prison, the coroner was 
always to view the.body(g). 

We have seen, th^t the petty jury, when they gave a 
verdict of acquittal on an indictment of homicide, used to 
be required to say who was the person that really com- 
mitted the fact(A). It had now grown into practice not to. 
require this, unless the indictment had been found before 

(«)1HCD.1V. 1. (*)Vid. ant. 125,126. (c) 7 Hen.IV.Bro.Cor. 18. 
(iJ)7Hen.lV.27,aiid36. (0 H Hen. IV. 93. //; 7 Hen. IV. 27. 35 
Ig) 3 H«n. V. Bro. Cor. 168. (A) Yid. ant. 121. 
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the coroner (£7). That officer being in duty bound to fiitd 
who had committed the murder, .it seems, as if the law ex* 
pe'cted the jury, who tried the traverscj and had defeated 
his inquisition, to supply it by finding another. It was 
decided, that justices of the peace could not assign a co- 
roner, if a person indicted before them ^as desirous jof be- 
coming a provor (fr) ; such an appeal being adjudged void 
by the court of king's bench. A person was appealed by 
three different provors, and having vanquished one, he was, 
very properly, declared to be acquitted as against all(c). 

There was great care taken, that a person once acquit- 
ted should not be again arraigned for the same offence. 
But where the firs) arraignment was, either without an ori- ' 
ginal, or with a bad one, he might be newly arraigned at 
the suit of the king. However, if the original was good, 
whether it was an appeal or indictment, he could not after- 
ward be arraigned, though the mesne process, or return,' 
W8IS ever so bad (^). In like manner, if the plaintiff was 
nonsuit in his appeal^ the defendant might be arraigned at 
.the king's suit (e). It was held, that where a felon.was 
within the benefit of a statute-pardon, the court were ex^ 
qificio to decline arraigning him, though he made no 
claim Cy^ of it. A man was convicted of robbery, in an 
appeal at t^ suit of the person robbed, who released the 
execviion ; and afterwards the king also, reciting the re- 
lease, pardoned the execution : this was held to be no par- 
don of the felony, which must be expressly named (g). ' We 
find it laid down for. clear law, that an appeal of murder 
could not be brought beyond a year and day from the fact ; 
which seems to imply that all other appeals might be com- 
menced at a more distant period (A). 

. («) 1 1 Hen. IV. SS. (i>9 Hen. IV. 1. (c) 11 Hen. IV. 9S. 

(i)9HenV,S, (e) ll Hen. IV. 41. /^/ll Hen. FV. 41. 

U)aHen.IV.2f. (A) 12 Hen. IV. 3. 
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Pehtefortt H ^^ Severe peilance to ^hich prisoners were 
*^' f ' subjeetedy if they refiised to plead, mras now 
indicted in a different manner from that which is describeii 
in Fleta and Britton(a). They were now to be* put efuU- 
verses mea^ons bases et estoppeSf'que its giseni par laierri 
touts nudsforsque hur braces, que il mettroit sur chatun' 
deuxjtant defer et poids quils puissent porter, etphis, iV* 
sint quils ne puissent lever, et quils naoer awcun manger, 
ne boire, si nan le plus pier pain quil puissent trouver, et' 
de lean plus pres al gaole (excepte eau coutant) et que It 
jour quils ontpain quit nayent de leau, et e contra, et quils 

GISENT ISSINT^TANTQCILS FURENT MOKTs(6). TTmsJ^ 

they were to lie under ^ peine (for so it was now called in-' 
stead of prisone, which is the word in th^ statute} till ikey 
were dead, an eveut'that wasBkely soon to follow froifi die' 
account here given of the weights to be plafced upon them. 
By what authority this proceeding was altered betweenf 
the time of Fleta and the reign of Henry IV. can only be 
determined by conjecture. It is probable/ so miaterial a 
chaise in judicial proceedings as one which affected life, 
would not have been hazarded widiout th^ sanction of the 
' executive power at least^if 'not of parliament ; but ho men- 
tion is to be found oir any such order or direction. lit later 
times we find (c) a further alteration in the mode of com- 
pelling prisoners to stand a trial ; and if an authority had 
been given by parliament or the council for this second 
change, it is less likely that no trace of it should be left, ^as 
it must have been given since the reign of Henk^ IV^ wheii 
public memorials have been kept with more seicuriiy than 
in earlier times.' Whatever was the authority for the first 
change, the motive to it has been thus accounted for: It 
has been thought to arise from' the justices in eyre and jus- 
tices of gaol-delivery not staying above two or three days 

(a) Vid. ant. vol. U. 136. 137. , {h) 8 Heu. IV. 1. («) At Cam- 
bridge 1471. 
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ia a'GOunty-towny wbo tbeielbr^ cpuld not wait for the 
t6diou» method^, before ua^d, of foreiag ibe crimiaa} to 
pleftdiia^itls^tedisometiiiiei forty 4a;«(a); the probabi- 
lity and justness of which conjecture miist be determiiied 
bjr Uie reader* f ^ 

II a person charged with fdimy stood^mute, it was usual 
^to iitkpaiinel a juiiy ew officio^ to try. whether- this silence was 
a device of the prisoner^ ^n- an infirmity that had actndly. 
fiedlen upon hnQ^>.]|i order that so grievous a punishment 
might be inflicted on Oi^aie who. were disabled by the visita- 
tinm of heavaii(i)* It had now become a settled practice 
lo inflifct the peine fyflrte et dure, as well in i^peals, as 
upon indietments(£)>; a point concerning which there' 
seems to have been (4) some differenee of practice in the- 
reign of Edward HI. 

There' appears nothii^ remarkable in the reports of this' 
rd^^^relating to the description of o£fences : these st€M>d 
generally upon- the foot-of determinationsH in the reign of 
Edward III. - However, wevfind the follo^ng point 6t 
traaSdn. Aman had taken the seal of an old patent, and 
put it to 'a n^ commisaioD, by author&y of which he col- 
lected much money y and otherwise imposed upon the* 
vTorM:' »tfaiswas held lo be forging the king's seal, and the , 
oliender wait^ aceordtngiy drawn and hanged(e). It seems - 
to have been iong agreed, tl^t lands entailed were not to 
be forfeited for treason (/'), and of course not for felony. 
Wln^ a man had a felon in his house, and permitted him 
tO'depart, dns was held to be no escape of a feton, be- 
cMsehehad tiot arrested him for felony (g): and again, 
where a man was struck, and afterwards died of the plague, 
the offender who escaped out of the custody of the con- 
stable, was adjudged not to be guilty of felony (h). 


(a) Barr. Stat. p. 8«. m 8 Hen. IV. 3. (c) 8 Hen. IV. 1, «. 

(d) Vid. ant. 134. (e) 3 Hen. IV. '25; (/) 7 Hen. IV. 32. 

(^) 9 Hen. IV. 1. (A) 11 Hen. IV. 12. 
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The king and ^^ <^B ^^^ appear that our juriiipnideDee 
goTenmieut. ^^t under any particular obligation to this 
king. After the reign of Richard JI. it was an advantage 
dut the reigning prince had no prejudices jagainst the an- 
cient common law. The law in general was suffered to 
take its course. If it was ever turned aside from its pro- 
per direction, it was in the instance of certain obnoxious 
persons who were to be destroyed, by this instrument, as 
one more effectual and safe' than open violeirce. 

In the 6th of Hentry IV. that monarch did not scruple 
to proceed against the archbishop of York for rebellion and 
treason. Sir William Gascoigne, the chief-justice, haidng^ 
some doubt about acting in so hazardous an enterprize, 
thfe king appointed Sir William Fulthorp for judge, who 
pronounced sentence of death, which was followed by im- 
mediate execution. This seems to have been with very 
little formality of trial, and is the first instance, in Uiis 
country, of a capital punishment inflicted on an archbishop. 
The earl of Nottingham was condemned in a like sum* 
mary manner.. In the following reign, the earl of Cam- 
bridge, some other lords, and Sir Thomas Grey, were in* 
dieted by a jury of commoners of high treason. The evi- 
dence, upon the indictment was, that the constable of 
Southampton castle had sworn, that they: had separately 
confessed their guilt to him. Upon this evidence Sir Tho- 
mas Grey was executed. -But the lords pleading their 
privilege, the king thought proper to summon eighteen 
barons, with the duke of Clarence as their president, to 
try them. The evidence given to the jury had been put 
into writing, and was now read to the lords : it does not 
appear that the prisoners were- even produced in court; 
but th^y were in this manner convicted and accordingly 
executed (a). 

* Several statutes were made in the reign of 

Richard II. without^the assent of the com* 

(•^ Hum. vol. m. 97. 
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raoDs 'y but ttiey had acquired during that reign an ascend- 
ancy which gave th«m importance; and in the Ist of 
Henry IV. though foiled' in their attempt to. share in thd 
judicial departmetif of Uie lords, they drew from that house, 
te we have seen, an express resolution that they had a le- 
gislative authority in all statutes, giants^ and subsidies (a). 
This was a declaration expressly in favour of their right. 
It was, nevertheless, so little regarded in practice, that in 
the very next year it was invaded; for the famous statute 
2 Hen. IV. c. 15. against Lollards was passed without the 
assent df tBe commons, who aTe said to have expressly 
protested against it (6); notwitlistanding which, this act 
has always been held to tie an act of parliament> and was 
occasionally enforced as such, till repealed in die reign of 
Heiiry VIII. It .was^ afterwards revived, and carried into 
severe execution, in the r^ign of Philip and Mary, but was 
finally repealed in the reign of queen Elizabeth. 

Instances like this produced the petition in the 8th of 
Henry IV. in consequence of which it was enacted, at the 
j*equest«of die commons, that certain of the commons' 
house should be present at the ingrossing of the parliament- 
roll. The grievance complained of was not remedied 
entirely by this precaution. It had got into practice, upon 
entering the bill on the statute-roll, to make additions, di* 
minutions, and alterations, whereby the act was made to 
vary, and that sometimes materially^ from the substance of 
the commons' petition ; and the roll was not unfrequently 
drawn up directly contrary to their sense and intention {c). 
A practice like this requirted redress. The commons re- 
monstrated in 2 Hen. V. and contended, that considering 
they were as well assert or & as petitioners, statutes should 
be made accordii^ to the tenor of the writing of their pe- 
tition^ and not altered. We do not find that this represent- 
ation of the commons produced any answer or immediate 
correction of the cause of Complaint. 

(«) Vid. ant. 2^7. (&) 4 Inst 51. 

(0 Vid. Cotton's Abrid. Table, Statutes, Sec. and Yid. ant. 145, U$. 
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Hie jear-book of this kin^a itagn-is com- 
Rcporu. pi^ig . ^^ many cases ^|:e likewise to be found 
in Jenkifu and Benloe. The reports of Henry IV. as they 
contain matter that bears a nearer affinity to the state of 
our laws at this day than the book^of Edward III. are more 
likely to engage the attention of a modern, reader. Their 
form is less irksome, and the subject more intelligible ; 
they have less.the style of an entry than the old reports, and 
give a state of the case, and what was said upon it, mote 
in the way of a narrative. Notwithstanding these advai^ 
tages in their favour,^t is the opinion of a learned writer (a}^, 
that die reports of this reign, as well as those of Heni^ V. 
do not arrive, either in the nature of the learning contahi- 
ed in them, or in the judioionlsness and knowledge of the 
judges and pleaders, or in any other respect, to the perfec- 
tion of those in,the last twelve years of Edward III. 

(a) Hal. Hist. 175. 
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Qualification of Electors^The Clergy— The Statute of . 
Additions — Statute of Amendfnent& — Laws against He-, 
retics — Forging of Deeds — Riots — Of Truce and Safe- 
Conduct— The King and Government. 

JL HE few changes made in the law by parliament during 
this military reign, consist principally in such provisions 
as wef e framed to promote the design of several statutes 
passed in^the time of the two preceding princes. The 
election of knights and burgesses, the punishment of pro- 
visors and heretics, and the suppression of riots, were fa- 
vourite objects in this, as they had been in the two former 
reigns. The statutes upon those, and some few other 
articles of reformation, constitute the whole of the jundi- 
cal history of this reign ; the decisions of courts^ during 
nine years, furnishing nothing of any great importance. 

The statutes hitherto mentioned concerning Qualification 
the represeiktatives of the people, relate to the of electors, 
mode of election (a). The first act in this king's reign is 
to as<^rtain the qualifications of the electors and person to 
be elected. Knights of the shire, says the act, shall not 
be chosen unless they are resident within the shire the day 
of the date^of the writ of summons; and the knights, 
esquires, and others, who are to be choosers of the knights 
of shires, are to be resident within the shire in the man- 
ner and form aforesaid. Again, citizens and burgesses of 
• ■ 

(a)Vid.«it.320. 
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cities and boroughs lire to be citizens and burgesses resi- 
dent, dwelling, and free in the same, and np other person 
nor in any other manner whatever. 

We have seen, that in the last reign vicars 

^^^^y- were established in po^ession of their bene- 
fices (a); we now find an act for limiting the salaries of 
curates and chaplains; the former were to have eight, and 
the latter but seven marks per annum (^). The subject of 
provisc^rs, and the possession of ecclesiastical benefices by. 
aliens, occasioned several acts in this reign. The stat^ 13 
Ric. II. c. 3. prohibiting Frenchmen from holding church 
benefices, was enforced by stal. J Hen. V. c. 7. with an 
. exception of priors alien conventual, and other priors 
having institution and inductiop, so as they were catholic, 
and found surety not to disclose the secrets of the realm. 
The penalties of ^ pnemunire wete inflicted by stat. 3 
Hen. V. c. 4. on persons obtaining provisions^ licences, or 
pardons, against the statute 7 Henry IV. c. 8. (^}. The 
same jealousy which had been long entertained oi foreign 
churchmen in this kingdom, was shewn b> the Irish parlia- 
ment in the last reign ; when they passed an act prohibit- 
ing the Irish people from accepting any church benefice 
whatever : by the /ryA were meant, those original inha- 
bitants of the country who had almost always been in a 
state of resistance to the English settlers, lliis act of the 
Irish parliament was now confirmed by the stat. 4 Hen. V. 
c. 6. ;. and further, if any archbishop, bishop, abbot, or prior . 
of the Irish nation, made any collation or presentment con- 
trary to ihat act, or brought with them, as servants, any 
Irish rebels to parliament, to learn and discover the secrets 
and state of the English, it ^as ordained, that their tenoh- 
poralties should be seized into the king's hands till they 
. had made fine to the king. 

Fees for the probate of testaments Mrere settled by stat. 
4 Hen. v. c. 8l By another aCt, the ordinary, was em- 

(a) Yid. ant. SS8. (h) SUt. S Hen. V. st. 2. c. S. (e) Vid. ant. 893. 


powered tp i nquireilnto the governmeBt of hospilals ; and If 
they were of the king's foundation, he was to certify the 
state of them to the chancery ; if of another^s. founds- 
tion and patronage, then he ^'as to make corneciion anil 
reformation according to tlie laws of holy ofaurch (a). 

One statute was occasioned by tlie old dispute abocft 
ecclesiastical juirisdiction. Complaint had beei^ made to' 
parliament, that persons yvese «ued in the ecclesiasticiil 
court^as well foY matters torching freehold, debt, tnespasseF, 
covenants, and other things (the cognisance pf which be- 
longed to the king's court), as on questions matrimonitl 
and testamentary; and when a person appeared upon cita- 
tion and demanded a libel, in ord^r to be informed what hie 
was to answer, or purchased a writ of prdbibitioa, the 
libel used to be denied. That persons might not, in this 
manner, be deprived of their remedies at common law, it 
was enacted by s^t. SjHen. V* 9t; ]. c. S. that the fibdl 
should be deHvered to the party, without difficulty, at the 
time when by law it was grantable. 

Some amendpaents were made ia the course of ptrpces^ 
and proceeding. We jiave seeti what remedy was given by 
statute in the time of Edward III. £or persons whose .goods 
v^ere seized a^ tbe.^oods qi SL^ outlaw by mistake ^ of « the 
sheriff (6). The great use otthemntdeidemptiiatenmninif 
Was t(> ascerts^n whether the person sd injured was the 
party really meant by the exigent. To^make this proofs 
more accurate ani) certain^ it was prayed in the Ilist vfii^, 
diftt no man might be outlawed^ without his aurnamie, and 
the nanie of his town and county (e). At Length a stali4lr$ 
was paas^ to aAcertain tbta matter, and it was ^enaoted by 
«^t. 1 Hen« V. c. &, that in every original writ of actions 
personal, appeals, ^d indiotmentsr, in whieh tb^ ^^ 
gent shall be awarded, to the names of the defendants 
additions shc^M be made of tbenr esMe or. degre^^ or 

(a) SUt. 8 Hen: V. st, 1. c. 1. (i) Vid. ant. vol. II. 374. 

(c) Cott. Abri. p'. 422. §f 83. 
VO|<. ill. S 
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nystery^ and pf tfae townsj or hunlett, or places and 
counties of which they tpere, or be, or in which they be 
or were conversant, otherwise the outlawry to be void ; and 
before the outlawry pronounced, the writ and indictment 
may.be abated by exception of the party. It was also yro- 
^videdy that though the writs of additions personal were not 
according to the records and deeds, if such addition waa 
iurphisage, the writ should not be abated on that account. 
The clerks of the chancery, if they left out such addi^oos, 
wepe to be punished, by ine» at die discretion of the chan- 
The statute of ^^^Uor. This statute of additions, tui it was 
additioBs. afterwards called,, removed those inconveni- 
ences that used ta be occasioned by the want of namii^ 
particularly the parties in a writ. 

The statute of A Statute of jeofoH and amendment waa 
Mtendnenta. made, in Order to remove some doubts which 
had arise» upon stat. 14 Ed. III. st. 1. c. 6 (a). It was or- 
dained by stat. 9 Hen. V. c. 4. that the justice]^ before whom 
such plea or record was made or was depending, should 
have power an^ authority, as well by adjournment as by 
way of error, or otherwise, to amend such record and pnK 
cess, according to the permis^on of the former statute, as 
well after judgment as before, so long as the record waa 
before them. Thus this act did no more than extend the 
powers of tfie statute of Edward HI. by allowing such 
ametidments to^ be made after judgment. In the second 
year of the king, a' statute had been passed to secure plain- 
tiffs in the full fruits of a juC^ment obtained. It had been 
common for defendants in custody on execution, to sue out 
a certiorari or corpus cum causd, and when brought before 
the chancellor, they would be discharged upon bail or 
mainprise, and sometimes without either, against the w3l 
of the plainti£fs, whom they thus defeated of their judg* 
ments : tc prevent thiS) it was enacted by stat. 2 Hen. V^ 

(a> Vid.aptvotn.ua. 
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9U 1. €. 2. that if upon such \^nU it was returned, that the 
person was a prisoner on a judgment, he should be remaiuU 
ed immediately, and there remain without bailor mainpris* 
1^ he bad agreed with his plaintiff. 

Another regulation was mad§ by stat. 2 Hen. V. st. 2« 
c.'Sw concerning the qualifications of jurors. The statute 
complains, that many were disinherited, because the 
persons who passed on inquests were '^ common jurors, 
^^ and others that have but little tp live on but by such in* 
^ quests, and nothing to lose on account of their false oaths, 
'* whereby they offend their consciences the more largely :" 
it was therefore now provided, that none should be adqiifr' 
ted to pass on inquests upon the trial of the death of a 
man^ nor between party and party in pleas real, nor in e 
plea personal, where the debt or damage declared for 
amounted to forty marks^ unless he bad lands or tenements 
of the yearly value of forty shillings above all charges ; 
and if he had it not, it was a cause /or which either party 
might challenge him. Because the under-ofBcers of she- 
rim continued in their offices from year to year, it was^ 
found no easy matter for an injured person to obtain redresa 
s^^nst them : it was therefore enacted by stat, 1 Hen. V . 
c. ;4. that those who \irere bailiff^ of sheriffs in one year^ 
should not be in office' for the three years ne%t following, 
except bailiffs or sheriffs inheritable ia their sheriffwicks ^ 
nor was any under-sheriff, sheriff's clerk^ receiver, or 
sheriff's bailiff, to be attorney in ttfe king's courts during 
the time he, was in office with such sheriff. By stat* 
9 Hen. V. c. 5. the stat. 14 Ed, IH. st 1. c. 7. concern- 
is^ the appomtment of sheriffs was dispensed with for a 
time ; and the reason given was, that the late pestilences 
and wars had not left in the country sufficient persons of 
substance to answer the requisites of that f^ct ; the king 
therefore was authorized, during; four years/ to appoint 
sheriffs and escheators at his pleasure. 

$2 
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Laws agamst ^^^ wbole sectilar power seems, at thfe be- 
iicretics. ginning of this reign, to have been made subser-^ 
Ticnt to the ends of the prelates in st^pressing the Lollards. 
It was enacted by stat. 2 Hen. V. st. 1. c.7. that the chan- 
cellor, treasurer, justices of both benches and of the peace, 
sheriffs, mayors, and bailiffs of cities and towns, and all othep 
chief officers of places, should upon^ntering into their office 
take an oath, to use their whole power and diligence to de- 
stroy all heresies and errors, Qommonly called Lollardies, 
and assist the ordinaries and their commissaries as often aa 
required by them,soas they paid their expencesof travelling* 
Nevertheless they were enjoined by the act not to postpone 
the idtig's service to that of the churcli. Besides the pe« 
nalties to which Lollards were before liable, they were 
now to suffer forfeiture of goods and lands, as in case oT 
felony ; only the lands such convicts held of the orc&nary 
or his commissary before whom he was convict, were to be 
forfeit to the lEing ; but no heretics thus left to the secular^ 
arm were to forfeit their goods till they were dead ; ia 
which particulars this new provision did not conform to 
the law of forfeiture for felony. The justices of the 
king's bench, of the peace, and of assise, were empow- 
ered to enquire (that is, take indictments) of LoHards and 
their maiutainers, and award process; but. because he- 
resy was a spiritual offence, they were to deliver the party, 
when taken, to the ordinary by indenture, within ten days 
irfter the arrest, to be tried by the laws of holy church. 
The indictment was not to be used as evidence, but onlj^ 
for infomiatioii) before the spiritual judge, who was to com- 
mence his process, as if iio indictment had been found. 
This was the fsimous act against the Lollards, upon which 
many of those people suffered. In the preamble they are 
loaded with the imputation of state crimes, as a pretence- 
to delude the people into a Concurrence with the church-^ 
men in their persecution ; they are said to be united in con- 
f(8deracies to destroy the king, and all other estates of the 
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r«alii]| both lay and spiritual , and dll^ manner X>f folic j/^ and 
finally the laws of the land: so sensibly w^re tliey that tha 
charge alone of difference in religious opinions Could not 
justify to the people such sanguinary proceedings. 

Some statutes were pasde^ relating to the, coin. It was 
made felony by.stat.. 3 Hen, V. st. 1. c 1. to Hx^ke^ buy^ 
or import certain coin then prohibited by proclamation^ 
i:alled gaily halfpence, suskitis, and dodkim -y and the {pay- 
ments ia these coins subjected the party to certain peni^ 
ties* Much doubt bad ariBen, iivh^tfa^r clippings washings 
and filings was an offence within the statute of treasoiis; 
and it was accordingly so declared to be^ by stat* 3 Hen. Y. 
8t._2. c. 6. and cognisance theieof, and of every other fal- 
sity of mpney^ was given to the justices of assise : the jus- 
tices of the peace^ likewiAe, might still squire thereof^ 
that is, take indictments and issue process of capias, but 
no fardier. The suspicions entertained of the treasoiiable 
practices of the Welch still continued; and it was enacted 
by Stat 3 Hen. Y. st. 2. g« S. that all such Britons dwelling 
in the queen's bouse, attd others abiding near Jkhe house, 
and elsewhere, not made denizens, should be voided out ctf 
the realm by. a certain- day, under pain of felony/ And 

. because many JVelch made inroads intb Shropshire, Here- 
ford, and Gloueestershirei and took away people by force, 
the justices of the peai^e were authorized by stiit. 2 Hen. 
Y. St. 2. c« 5..to enquire, hear> and determine such offences, 
award process of outlawry^ and certify this to the lords 
,of seignories where such plunderers hstrboured, who were 
to order eiecution to be done thereon. By another statute 
it was ordained (a), that all Irishmen and Irish clerks4>e^^ 
gars, cpilled chamber^deucans, should be voided out of thiB 
realm by a certain time, on pain of ioiing their goods, 

. and being imprisoned at the king's pleasure; exceptii^ 
graduates in the schools, Serjeants and apprentices of the 

(«) Stat 1 Hen. V.c.S. 
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law, those who were inheritors in England, religious per- 
sons professed, merchants of good fame and their appren- 
tices, and those with whom the king would dispense. AH 
Irishmen having estates and benefices were to dwell ob 
them. This act is stated to be made for the quiet and 
peace of England, and the increase and restoring of Ire* 
fcmd. 

The law respecting foi^ery, as stated by our old wri^ 
ters (a), seems to have become obsolete, as a statute was 
now made, imposing a less penalty than the old law, and yet 
adding something to the then existing law. It is said by 
Stat. 1 Hen. V. c. 3. that people possessed of lands or tene*- 
Forieing of ments suffered losses, because persons suhtilly 
^^^^' imagined and forged anew divert false deedM 
and muniments, to trouble and charge their lands : it was 
etiacted, that a person so injured should have recovery of 
his damages against the party making and publishing, who 
was also to make fine at the king's pleasure. This was 
substituting a civil in the place of a cnminal proceeding* 

Several laws were passed to facilitate the execution of 
process against offenders living in places where the king's 
writ did not run. Because felons living in Tyndal and 
Hexham escaped the process of the law, which couM not 
*be executed in those franchises, it was provided (b), that 
process should be made at commori law, till they weie out- 
lawed; and when that was pronounced and returned be- 
fore the justices, they were to certify it to the ministers of 
those franchises, who were immediately to seize the lands^ 
^oods, and persons of .the offenders. This statute was 
afterwards extended to persons living in Kidesdale, another 
franchise (c). It was likewise provided (d)^ that' persons 
outlawed iii the county of Lancaster should not forfeit tbeijr 
lailds or goods in other counties. 

(a) VStl. ant. vol. II. 8. (b) SUfc. 2 Hen. V. st, 1. c. 5. 

(f) Sut. 9 Hen. V. c. 7. (ci) S^t• 9 Hen. V. ^ «, 
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Respectiog offenders in general, who alMCoaded i» 
%void the process of the law, it was enacted by stat 
f Hen. V. 6t. 1. d. 9. that where murder, manslaughtec, 
robbery, battery, assemblies of people in great numbers, 
riots, and insiirrections happened, and the offenders fled, 
and any one came to the chancery to coicnplain thereof, a 
bill should be thereupon made ; and the chancellor, after 
the bill to him delivered, if he was informed of the truth 
thereof, should have power to midce a writ of capias at the 
king's suit, into the county where the offence was com- 
mitted, returnable in chancery at a certain day. if the 
party was taken, or surrendered, he was to be put in ward, 
or munprise, as the chancellor pleased ; if not, and the 
sheriff returned that he could not be taken, then the chan- 
cellor was to make a writ of proclamation directed to the 
sheriff, returnable in the king's bench at a certain day, to 
make proclamation in two (bounties, for him to appear at 
the day, or stand convicted of the offence changed in the 
bill, the substance of which 4was to be contained in the 
proclamation ; and if hexame not by the return of the pro- 
clamation, he was to stand attainted. If the offence was a 
riot, the suggestion thereof was to be testified to the jchan- 
ceU9r l^y letters under the se$d of two justices of the peace 
and the sheriff, before- the capias was to issue. If the fact 
happened in the county of Lancaster, or other franchise^ 
where there was a chancellor and a seal, the chancellor 
was jto write to the chanceNor thereof all th^ suggestions 
in the aforesaid bill, commanding him to make execution 
in the above way. 

In the preceding chapter of the same statute a _ 
very special course was directed in case of riots. 
It was found, that the persons intrusted with the execution 
of Stat 13 Hen. IV. c. 7. (a) concemmg riots, were dilatory 
and negligent therein : it was now enacted, that^ould da* 

(«) Vid. ant, S41« 
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filuk be i^iMiid iti the two justices of peace, or joatices of 
^^ise, And tbe lAietiff aifld mider-slier^, then there AiooM 
is^e^ at the imStiilKe of the p&rty gtieved^ utider the gteat 
tfeal, a corbtniisfdn^ to ifiquire tt^ trell of die truth of the 
^ase afid the origitial ttiatter, as of the defaalt of the jiudcei 
and sheHiF^ to be dinected tosUfiiebnt and indififeretit per- 
^wt§ at tbe nomination of the ehffnoellor ; ^bieh coma&i^- 
iioriers were to return, presetitlj nttd the chancer j the 
inquests and mattfefs found beforii them* The pantiel was 
to be returned by .the coronef, $nd the jurors to b»ve land* 
of ICd. per ann. with severe is^U^s and peiialties on default. 
rThe chanccfllor/ihoreovery when he had knowl^e of any 
f\bt, was to setid a writ t6 the justices ^d sheriffs efijoin^ 
ing thehi to put th^*ab6Ve statute jof Heriry IV. in execur- 
fion; and tbe jUstkeft x^'Cre to be paid hytik^ sheriff th^ 
costs of 8U{lpi^eSsing stfch riotlf. Persons kit^int^d of hein- 
ous riots were to be imprisoned for a year at lea^, willl^ 
Mt bail or mainprise; thbs^ attairnted df pfettjr I'tots^^to be 
imprifioned iaf^it should secfm best to the king. All perspnb 
wi^e to b^ MSisting to th^ J<l^ic^s iM e^miniftsioiiers^ oft 
pain of impri^nnient and fin^. 

^cause indictments in the county of Lancaster aome* 
times chai^^d offences to be committed tfa plac^^s that did 
not exist, undfer pi'etehce of some filbHe^ted ntttae to as- 
sume jurisdittidn of the crim^, it wfes ptovld^ by ifat. i 
H^Vi. V* that the justices shbuld, befdre th^ exigent on 
iBU'Ch indictrtiliht was awarded, inqitii-e ex offkh wheAer 
th<Bre wAS §vttlk a plSte; knd if th^re was foiind to bt n^ 
such place^ the indictment was to be vottf, and the iHdio- 
tors punishM by itti^riisonm^nt atid fhe (n) It w^^ at 
the same ti\ne declared, tim j^roceS§ of capias anU exi- 
g^nt^ as in trespto's, should lie against Ibe foi^* of ftlse 

dmte. 

(tf) Because this statute was supposed not to be in force, it was re^en- 
acted by Stat. 18 Hen. VI. c. I«. 


^flAP. XIX, HENRY V- 265 

.. The authority of j jstices of the peate wbb further eata*' 
billed by several licts. Juifttices were empowered by stat. 
2 Hen. y. »t li c. 4. to send their writs to t9ke fu- 
gitive kboftrcTS io any county. AU the statutes of labourers 
were to be ^xempKfied under the great seal ; an exefenpiifi- , 
jcation was to be sent to every sheriff, to make proclamah 
lion ki full county, and deliver it to the justices^ of the 
peace named of the quorum, to remain with them for the 
better execution thereof. It was farther directed, that 
justices of the qu&rum should be rmiident within the county, 
except lords, justices of the two benches, the chief baron, 
Serjeants at law, and the king's atloriHy, and \htx they 
should hold their sessions four times a-year ; namely^ wst 
the iirst week ftfter St. Mi^hael^ the Epiphany, the clos^ 
^f Easter, and the translatioti of St. Thomas^ the Apos- 
tle ; 9]id the juntices weiis to hold their sesdionA tfaroughouat 
tbe realm i^ the aarae week every yedr. Justices were autbo- 
ri2ed by this act to examiiie labourers, servantil, and arti> 
ficersi with didr masters^ upon their oaths. Again, by 
Stat. ^ Hen. V. st. 2. c. 1. justice of the peace were to be 
of the most sufficient persons dweHing in ths county, ea» 
cept lords and juatices jof assise, and were to be named by 
die advice of the chancellor and king's council., 

We must rank among the penal acts of Of trace and 
this reign ^ statute made in aid of the law of safe-conduct 
nations, to punish the breach of truce and saje-conduct. 
This was stat. 2 Hen- V. st. 1. c. 6. It complains, that 
during the continuance of a truce, many people having the 
king's safe conduct had been slain, robbed and spoiled by the 
king's subjects, as well upon the main sea as within the port s 
and coasts of England, Ireland, and Wales; and such spoil- 
ers were abetted and received, to the breach of truces and 
safe-conducts, and the dishonour of the kingdom. It was 
now declared, that such manslaughter^ robbery, spoiling, 
breaking of truce and safe-conduct, and voluntary receipt, 
abetment, procurement, concealing, hiring and sustaining 
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of theniy as well by land as by sea, should be. adjudged 
high-treason. The king was to assign by letters patent, in 
every port, a person to be called, a conservator of the truce 
end the king's safi-conduct, who was to have power by such 
patent, and also by comniission of the admiral, to inquire 
of all such treasons and offences upon the main sea out of 
the body of the counties, and out of the franchises of the 
cinque ports^ and to punish all those indicted before hinn, 
at Uie king's suit, or that of the party, by such process, 
jex amination, proof, determination, judgment and execution^ 
. a^r the admiral might have donf ; saving the determinatioa 
upon the death of a man, which was to be reserved to the 
admiral. Upon land, within the body of a county, 
he was to inquire of all the above offences, as well with 
in liberties as without, and to make process by capiae 
and exigent. Two persons learned in the law were to 
be associate in every commission made to. such conserva- 
tor> and they together were to make deliverances of gaols, 
according to the law of the land. The act contains some 
other particulars of less importance. Thus iwt of the sta* 
tote4aw in the reign of Henry V, 


The kin^ and ^ prince like Henry, engaged, during almost 
gevernment. ^^ whole of a short rcign, in the pursuit of 
conquest in a foreign country, could not be supposed to 
have any turn for the arts of legislation. The youthful 
sallies of this prince hdve furnished juridical history with an 
anecdote, 'that shews him to have once been a contemner 
both of justice, and of those who administered it. 

The legal annals of this reign have come down to us 
imperfect ; for of the year-book of this king, the third, 
fourth, and sixth years are wanting. 


( 267 ) 


CHAP. XX. 

HENRY VI. EDWARD IV. 

Statutes of Henry VL — Members ofj^arliament — Of the 
Council and Chancery — Statutes of Pernors. of Pro^ 
Jits — Attaints — Writs of Proclamation — Statutes of 
Jeofail-^Juries — Sheriffs, and Execution of Process--^ ^ 
Attornies^^Treason to burn Houses — Process in crimi" 
nal Causes — Forcible Entries — Statutes of' Edward 
IV ^ — The Jurisdiction of the Tourn restrained. 

The ^history of such alterations as were made in Che 
law by the decisions of courts, during these two reigns, 
is so intimately connected^ that it will be extremely 
convenient to unite them into one period, and so consider 
them together. In the mean time, the alterations made 
by parliament are not so interesting or important, as to 
give a distmguised juridical character to either of these 
reigns, and to make it absolutely necessary that they should 
be treated separately* In the present chapter, therefore^ 
we shall consider the statutes of both these kings^ begin- 
ning with those of Henry VI. 

^ The legislature in the reign of Henry VI. statutes o( 
as in the times of his two predecessors, was Henry VI. 
rather employed in furthering and improving the policy of ^ 
some statutes made in the preceding period, than in intro- 
ducing any novelties. . ^ 

The parliament made another law to restrain the emi- 
gration of the Irish into this kingdom. It was ordained 
by Stat. 1 Hen. VI. c. 3. that those who did not leave th^ 
kingdom within a month after proclamation of that statute^ 
should forfeit tlieir goods, and be imprisoned at tbe kiqg s 
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pleasure. It is remarkable that the Irish who prinfTpalhf 
reated suspicion, were persoQS beneficed there, and scho- 
lars resorting to the university of Ojcford. It was now or- 
dained, that no scholar should enter England without a 
testinM)nial under the seal of the lieutenant or justices of 
Ireland, testifying that he was of the king's obedience ; and 
if he did, he was to be deemed a rebel (a). 

The article of safe-conducts^ which had received some 
parliamentary sanction in the last reign {b\ was again con- 
sidered by the legislature; and several regulations were made 
for the better ordering of those public protections (r). 
After this, it was thought, so severe af penalty as that of 
high-treason imposed by stat. 2 Hen. V. st. \. c. 6. on the 
violators of safe-conducts might be repealed (J). 
Mcmbereof The election and privilege of meml^ers of 
parliament, parliament engaged dome of the attention of the 
legislature in this reign. The importance which the lower 
house was daily assuming, made it necessary to enlarge and 
adjust the rights they claimed individually as members. 

The first act concerning members of the lower house is 
Stat. 6 Hen« Y !• c, 4. and relates to their election. By stat. 
1 1 Hen. IV. c. 1 • (e) the justices df assise had been empow- 
ered to inquire by inquests of office of the return of mem- 
bers : it was now ordained, that such members and she> 
riiFs as had inquests of office foupd against them, should 
be allowed to traverse them, and should not be damaged by 
such inquest till they were duly, convict. In stot. 8 Hdh. 
V I. c. 1 . it was complained, that as well the clergy who 
came to convocation, as th^ir servants and familiars com- 
ing with them, were commoply arrested and molested ; 
to prevent which it was. now ordained, that they ai^d 
their servants should in futufeuse aind enjoy such liberty or 

(a) Vid. Stat. 2 Hen. VI. c. 8. (*) Vid. ant. 266. 

(0 Stat. 15 Hen. VI. c.|3. stat. 18 Hen. Vf.'c. 8. stat. 20 Hen.^VI. c. 1. 
siat. 29 Hen. VI; C 3. stat. 31 Heii. VI, c. 4. 

{A) dtat. SO H€n, VI. c 11. {f) Vid. Sttt. SSI. 
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defence^ in coming, tarrying, and retumingy as the great 
men and commonalty called to parliament enjoyed. What 
was the privilege they enjoyed, may be partly inferred from 
the followmg case, mentioned in the rolls of the same year. 
It is there said, that a servant to William Lake, a burgess 
for London, being committed to the' Fleet in execution for 
debt, was delivered by the privilege of the commons^ house ; 
but authority was given by the chancellor, to appoint by 
commission certain persons to apprehend him after the end 
of the parliament (a). 

In the same year we find the famous act for fixing the 
qualifications of the electors and elected in county elec- 
tions (i). The reason for this regulation is stated in the pre- 
amble ofthe act in the following words: '^ Because elections 
^ of knights of shires have now of late been made by very 
'' great, outrageous, and excessive number! of people 
" dwelling within the same counties ; of the which most 
** part was of people of small substance, and of no value, 
*^ whereof every of them pretended a voice equivalent, as 
" to such elections to be made, with the most worthy 
" knights and esquires dwelling within the same counties, 
^ whereby man-slaughters, riots, batteries, and divisions 
'' among the gentlemen and other people ofthe county shati 
" very likely arise, unless due remedy was provided." The 
remedy prescribed by the statute (c) is this : that the»knights 
of the shire should be chosen by people dwelling and resident 
in the county, having free land or tenement to the value 
of forty shillings by the year at the least, abov^ all charges. 
The persons chosen were also to be dwelling and resident 
wthin the county. The statute further provides, that be 
who had the greatest number of those who might expend 
forty shillings a-year as aforesaid, should be returned by the 
sheriff, by indenture sealed between the sheriff and th« 
choosers; and the sheriff had authority given him to exa-^ 

(a) CqU. Abri. p. S^, $ S7. Vid. ant 219. (fr) Vid. ant, SSO. 255. 
(c) Ch. 7. 
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nine opon the Evangelists every such chooser, how much 
he expended by the year. If the sherifF returned any one 
, contrary to this act, the justices of assise might enquire of 
it; and if the sheriff was attainted thereof by inquest, he 
was to forfeit one hundred pounds to the king, and to. be 
imprisoned for a year without bail or mainprise : moreover/ 
die knights were to lose th^ir wages. In addition to the 
above affirmative designation of qualified voters, there was 
annexed, in abundant caution, this negative clause ; that 
those who could not expend forty shillings per annum as 
aforesaid should not be choosers. It was further enacted, 
that in all writs to sheriffs^to elect knights, mention should 
, be made of this act« 

It appears by thewording of this statute, that the quali- 
fication of electors was narrowed, and thereby numbers of 
the inferior people excluded ; but what was the particiUar 
description of those people, and what was the qualification 
of electors before this act, is a question much agitated by 
writers on the constitution of parliament. To such writers 
we refer the reader, this being a point not within the com 
pass of a work principally confiti^ed to subjects of^a juridical 
nature. In the lOtfaryear of the king (a), this new regulation 
received an amendment : for, as it was not specified whether 
the freehold should be in the county where the elector 
dwelt, it was now declared that it should. To prevent any 
personal insult to members of either house, it was enacted 
by Stat. 11 Hen. VI. c. 11. that if any assault or affray 
was made upon a lord spiritual or temporal, knight of the 
shire or burgess, come either to parliament or to any other 
council of the king, and there attendmg, pi^oclamation 
should be made for the offender to appear in the king's 
bench within a quarter of a year; otherwise he should stand 
attainted of the fact, and pay the party grieved his double 
-damages (to be taxed by the justices or inquest), and 
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should likewise be fined to the king. The method of levy* 
hig the wages of knights of the shire was prescribed by 
8tat. 23 Hen. VI. c. 11. They were to be assessed ia 
the county-court, after proclamation for the attendance of 
the coroners and chief constables ; and seirere penalties 
were inflicted on sheriffs who failed in the levy or payment 
thereof to knights. 

The order of electing^members to serve for counties^ 
cities, and boroughs, was re-considered in the 2Sd year of 
the king (a)) when, reference being made to stat. 1 Hen. 
y« c. 1. (b) and stat. 8 Hen. VI. c. 7. it was ordained, that 
those acts should be fully observed. But because a sufficient 
penalty had not been provided, as a security for their ob- 
servance, it was now enacted as follows : That* every 
sheriff, after delivery of the writ to him, should make and 
deliver a sufficient- precept under his seal to every mayor 
and bailiff within the county, reciting the writ, and com- 
manding him by such precept to elect citizens and bur- 
gesses to come to^ parKatnent ; which precept was to be 
returned to the.shj&riff by indenture between them, declar- 
ing the elecUon and the persons chosen; and the sheriff 
was to make a return thereof together with the writ. 
Every person acting contrary to this, or other acts for elec- 
tion of members, was to incur the penalty ordained by stat^ 
S Hen. VI. and moreover pay to every person chosen, but 
not returned (or any other who wonld sue ip his de- 
fault), lOOl. with costs, to be demanded in an action of 
debt, wherein no wager of law or essoin should be allovr- 
ed. Mayors and bailiffs vvere in the like, case to incur the 
penalty of 401. and pay in like manner 401. to the partf 
injured, or those who syed. A sheriff not making due 
election in convenient time (that is, in full- county, be- 
tween th« hours of eight and eleven ia the forenooft), and 
not maldng a good and true return of such election of 

(«) Cb. 15. . (h) Tid. ant. S:5. SO. 
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knigtitg, was to forfeit lOOl. to the king and lOOl. to the 
party suing : but these actions against the sheriflF by the 
party grieved were to be instituted within three months 
after the parliament commenced ; if not, the cause of ax:- 
rion would lapse to another. At the end of this act there 
is a clause, requiring that the knights of shires should be 
notable knights of the county for which they were chosen, 
or otherwise such notable esquires, gentlemen (a) of the 
same county, as were able to become knights, and no man 
of the degree 6f a yeoman (b) or under. Thus stood the 
election and qualification of members of parliament at the 
close of this reign. 

Next to those that relate to the parliament are to be 
considered such acts as were made for regulating certain 
classes of individuals, such as servants, labourers, persons 
exercising various trades, and other matters of a miscella- 
neous kind. 

• The policy which had been marked out by the stetutes of 
labourers passed in the reign of Edw. III. (c) was still pur* 
fued : M'hile many changes were made therein, as occasion 
required, the general course and order of it contmued the 
lame (rf). Some immaterial alteration was also made in the 
statutes of livery and maintenance (e). While these provi- 
8i<Mi8 were framing for the government of the inferior or- 
ders ^f the people, the interest of trade was considered, 
and many statutes passed to prescribe rules and bounds to 
be observed by merchants and traders in their dealings (f). 
Thenumerous provisions made by parliament for the protec- 
tionof the coin and bullion, were other instancesof the great 
8olk»tude now felt for tlie advancement of commerce (g). 
The staple o&Calais was kept up vdth great strictness (A). 

W Qm^UftmudelwdiviU.^ lb) Fitdlet. (r) "VW.aftt.Tol. 
II. 388. (rf) Stat. 6 Jften, Vf. 9. 3. p t|it. ?3 Hen. VJ. ^ 13. .(f) 3l«t. 
S Hen, yi. c. 4. (f) Stat. 2 Hen. VI. c. 7. fe) Stat. 1 Hen. VI. 

c. 1. 4. 6. Stat. 2 Hen. VI. c. 6. 9. 1«, 13, 14. stat. 8 Hen. VI. c, 24. stat. 
S7 Hen. VI. c. 3. (A) «ia«. 2 Hen. VI. c. 4, 5. 
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: lostfiiid of anyiiew ttatutes agmonf .purveycm, those dr^^ 
: made .were directed to be proc^imed iQ: every coun|y:fpiir > 
times a jelir.(a). Some acts rdatifiKto esch^^ts, ao<iotii«r 
pbiDt^ arising in tbe management, of the revenue ^acjcrting 
frqni tenures, are tittle, worthy, of notice (b\ . . 

. There are two statutes relating to tbe juris- oft]ie«oiidcii 
diction of the council and chancery. and ciiancery. 

« In the thirty^first yearXc)L.of the king a statute was 
passed to give.eflfect :to the process by which persoi^. 3if ere 
•lirgHigbt.liefdre the .coiinciL . This, act is very particular 
.in the terms, of it ;. i^nd as it ;.throws. some light upon; the 
jiatttire of thatjurisdicliony it/bay be proper to State it mi- 
nutely, leaving the reader to make that appUcatipn .of it 
:w]iich the former, part of this; History iwiU HaUurally dic- 
tate. It saysy tlmt: .upon suggestions ^and coiiiplavits 
made as well to the king is'to the Icirds. of Ins^douncily 
against persons for rioi$^ oppraiiof^a, and, grievous of^ 
jffiice . by . diem . done against the. peace. and laws, he 
aeed tb-giv^ commahdment -by writs. Ujoder his great seal^ 
and by. his letters of. privy s^^al^.to appear before him 
in his'chaaceryy. or before him. aj^ his council, to an«- 
twer folr the above Qffeaees. Because these writs had not 
met '.with regular obedience^ it : was . now ordained, that 
where sach writ or letter issued, CQmmanding any one to 
apipear before. tbe Jcjng.or Ail counai, and. the pdrson ref 
fused to receive it, of withdrew himdelf, or did jaot appear^ 
itad such.diaobei&ence wa^ duly .certified^to the couticil; 
Ihientbe cbmcellor.fhottld ^ve powier.to direct write of 
prodamalbn: into.. the county .wh»e. die party dwelt, or 
the next adjoiaiQgciHinty, and; .tf&o into Loadcm, com^ 
maadu^vdie. sheriff, under the pMal^ of dOOL to make 
open proclamation ii^tbe shir^^town, and. in the city, three 
aeverd.days immiodiately nftei; daliv^ry.of the writ, for the 
party to appent befpre thcf coanoil, or the jchancellory 

%) Stat 1 Hen. VI. C. 3. (l) Staf. 8 Hen. VI. c; 10. atit. U Hen." 
VL c. 7. st^ 83 Hm. ^Lc. 17. aUt.S? H«o. VI.c. 8. (c) Ch. S« 
VOL. III. " • i -• . ^ 
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nMm m nuMiA sftttf tke kn day «f |ifwlaBnumif die^ 
tfiflt to be retorned into die dttae^ry widiiii Mran dvfvs 
aftet tte prodamatMB, iisder tlio sane peiMilty. 

If the party did not apptar widNo the ntofidit Amk he 
was to forfeit> if a lord, all cMccb^ feea, ttmnlies^ ttd. 
other possessioiiSy that hey or any one to bis use, had of 
die grant of the crowp ; and if opon die issQiog of a sc^ 
cond writ and proelamatiob he stiB a&ade defind^ he war 
to forfeit his estate and name of lord, aald place in paflui- 
aient. If he had no grant from Ae croifvn^ then he wee %^ 
forfeit his name and estate of lord, and |flace in pariJi^ 
aMnt, and also all bis lands and tenemente ; but all ibm 
above forfritures were only for life. If the party waa ^ 
commoner, he was to bepmMshed for diaobedtence todbe 
first writ by fine, at the disCTetidii.of the two chief justieea^ 
hut if he had no livelflkeod whereof to pay a fine> he waa 
to be pnr out of the king's proteetioD« Thepe waa tim 
niual proviso in fovoar of persons under the disaUlitiea^of 
riclMMss, imprisonmenlv beiog Mtof tlM rasim, aodtlieliheb 

WbSe the legislatnre hy this statnlegaire mw wgenr 
and energy, to the authority of the council, they did not . 
foifet the fcgiffd whidi^ should he paid to tba^cearts ef 
eemmon law; for in the eoodluaien of k the statute dn» 
ekaesE, tint no matter d^Haffttnaahle by . the bw of dif 
leabn shquM be determined otherwise than hy the ooime 
of die. law in the Lii^^'a courts* 

The same jealousy as formeriy (a} was entertained of 
. die new jnrisdictiott eaerenied by the chancery^ > la dM 
sccgttd year of dM. king we find a petition to p«riaamen^ 
pacing' dntne man be bound to answer i»4|e dumceiy 
fora.matter determinablent«omBio»kw,undei^lile penalty 
tiM. to bepaid by die plaintiirauing tdieffe(i); die mmm 
in wUcb wa% diet the slat. 17 Bic. IL should U esw- 
<;nted(iiD* It wa^ upon the idensiqrgeated byOtis petidoii 
diat, 9t^t^ U H^ VI* c« 4. was passed^ hy which it i% 

(«)minlt.l7>.at». W Cett. AW. p, 550,141. C4 VIA Mt ItU 
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«a«ct^ diat ii|» Wiit:#f iiAjptfSM UmiM be gratiMrlfll 
lliMret.y wanfoNDd l» sutiify ibe ptflgr ^-meel aiidivcgDedite 
Us <^iiia^^n4 <^»tW»S)»» ii4h^ «i»tte£ ci€ the bSi diaUM 

not bf madf gt^ :• 

The authority of other courts was affected bf^' te ^ 
^rCerenca. <4 parUlinwf.; U ^was toiiifilaiiKiri^ that the 
afeewardiand lafM^^bal M4 pteaa of 4eH detinue^ iBifl bthit 
pefsoQat actioofr .between pa^Hea M^.\rere nat'ol.tba 
)fi|\g'a hquaf|h444^(«); and ihiai vfh^fktht^ wertfiiMririolled 
iii.t)^^ if^qfit^, ke of tb? faiHisebcdd^^ tki^ ware.Bot peii> . 
j^il^ted tp t^l^e l^it esci^^^n t^ aWfar dt^rAlioB^ It wot 
enacted by stat. 15 Hen. VI. c. t. .iii«^ in every soroty 
dienceforwArd ><3» be t|^H f (Mt a daftMaiiti' b^ should not 
beettoppad by4barea^d| to^aivjr thfEiihiniaeU* o« the plam- 
ti^ >vaa ^ t of (be kiuf^^hwm,: aa luppoaed by Hhe /ecoa£ 
B>)'!»taU 24{lea« VL^« l^juaHc^aof msipntrnwet^ eoh^ 
pq^aredto.gke jiidgmmt ki idU caai^ar^ felopy mid1aea» 
son, aa well mgm aeyaiMial. Pia jPOfli)fi(tHoffk> and tramwA 
exBciilioiir By^hepr 3^^ (H^ tb^ f a^ie: ^t^ th^/ufiis^rifar 
Cenib^Ued; me. 4u^le<i' ta be; beU. at' Ckii'K*!^ 
^.Tbe follewkift eppe [tU€( few ^taiatioed loade ^tAtei of ^ 
in the coiirae^ pix»aae4ii%ii^diUb)p»^'acti(Hi«& pttmnrs ^ 
Some statutes wefe spade u» tbia r^a to cqf^ ^™^*^ - 
rect.aome of. the ifiooeveoieec^ tfaaH'followed from tbet* 
late, device oC ^para^iig 4ie^ lagUl ii^e» Ibe c^kpiitafafe 
QStete^ tbe abject 5>lwhwhw»^ to mait^ {by the. pmrnora^ 
tJ^:jxi^Si^^iP'yv9fki^9d, babied to aedk^daoMintbeBdl 
liiuthfi»»^>B,iKauU be aubjai»t|Oj if be w*9, legaUjF i»iflrid[ 
ofrOielcoabold, Tberfirst aetef thjb^^bkidlb 9(«i< ii Hei^ 
VI.e.3. :It had baaQbeld^diafr tb^ 91^4 Uw.VI. c. ^4^ 
waa Gonfiined'to aa af»9^. o^eevelrdisiieiiiii ; b«it4iy liMw^ 
it waa dedavad^ that lib#^seiB0ften»ad}r!s(i4fbtt b€E^b«iie aUi 
inaafier.of wri^-grpundadriipd^ ep¥al diafiiisb. Affk^ 
becawe teniiBl0>fQrr^a» fkMtfCer jsaara^frwdU jet^ifaaiit 
^ta^tapersensrttiiteo^ t)^<Mr Jetfioia^ but atdbcbd^ 


liniiiMl to occupy and take dte ptoflif*' td' tbeir own use; 
and commit waste, it mi# enacted by <^ap. 5. of the saitie 
act, that the reversioner ro^t mMtain a writ of wasted 
against such pernors of the profits, as well aiWfk* as before 
the gnnt,"^ 

t Aa act was made to prevent plaintifls in amse diarging 
die sheriff, as a disseisor, in order that the writ might be ^ 
lected to die^oroners : it was providcid by stat. 1 1 Hen^YE 
G. S. that the tenant m^t aver that the sheriff was'not^ 
^sseiBor, nm* tenant, but was Inamed dis8eik>i^ %y colItH 
Sion ; and if it was sa found, the writ was to W quashed, and 
the pkiotiff amerced. - * 

Attainu, Some hdps were contrived foV' rendering the 
proceeding by attaint more expeditious and ef-< 
fectttal. The delay of attaints 'was heavily complained 
of. It was said, that when ^ the grand jury lippeared in 
court, and were ready to pass,' one of &e tenants or de^ 
fendants, or one of die petty jurors tntmed- m the^wiit/ 
would plead' false and feigned pleat not.triable by th^ 
grand jury, so that the taking of the graiid jinry was ^ 
layed till such pleas were tried;* and after such pleas had 
been tried for the pl^ntiffir, another of the jurors, tenant^* 
or defendants, would plead Another feig;ned plea, jnftVdar-' 
rein eanUnuance ; the rest Wight do the sisine ; and thoc^lr 
altwere found against them^^they'wereisubject, says the acV 
to no pain. ' In order therefore to prevtot such studied de-' 
layy, it was provided by stat. 11 Hen. VI^ c. 4. that the* 
jUaintiffs in such attaints dibutd recover thdrdlamages and' 
costa agaikttt all such tenaiilts, jurors, and defenchnts; 
W)ie^it is considenid, that Uikre could not be^less than 
durteen defttidanta in an attaint, and that '^each of these 
might havea several plea; it is easy to conjectured to what^ 
anismber of obstacles it i^s liable. The last meiitioned 
actzbemg thou^t too gene^, it wair ordimcid by stat 
li»«Hen.\VI.vb.d. that should any^fbreign pieaib^' found' 
agaiia«tth^de£»idan^ thc^eahouldbe.tfafi^^ 
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against him as if tfie gr&Dd jury had passed agimut him,' 
wifhout an}^ prejudice to the co-dsfendaiits* . Th6 same 
statute provided likewise for the qualifications of jurors ia 
attaints/ as did also stat. 18 Hen. VI, c. f . -s 

' Id some 4:a8es of .a particular Idnd, a special mode of re« 
dresB >va.4 prescribed by several^tatiites. It bad often hap- 
pened, 'that women were stolen away, and till they had 
s^ned some obligation :or ^gagemeiat'for payment of mo^^ 
ney, sometimes married by forced or kept luider restnant^> 
As a. niore expeditions remedy than die law hitherto had* 
provided, it was ordtdned by stftt. 31 Hen. VL c. 9* that: 
in all such cases' the party boondcfiightliave a writ^out ofr 
efaaiN»ry, ^^ontainiBg the limtter of complaint, and cma^ 
niaiadh^ d» shekiff to mUce pnsdamaHon. in the next fall, 
odtintf after oeceipt of Jibe writ^ ^fdr the persofi ^iffendin^ 
td ap[9Blir at« ceviain^d^y beCuenthi^jckainGeUor or the jua«t 
tifenrof assise forihecoun^^toracimirj^llier Pofaikpers^n. 
to be wignedbyAhe'clnn€fihn*|rwlio.>wfts;tQ. examine the* 
parties ; and if the obligations were found.to'be. so nlade^: 
flieywere .to be^declafed void/ as wett\as all process and 
eJeeciition.thereon,' whether the :o£fender 'appeared at the' 
dayfor not. There was a penalty bl tU^ee hundred .]k>tmd3. 
lipoo 'sheriffs not'executing the. writ,^ hidf to tlee ^ipg, and 
l»if ito'die party suing the writ, to be recovered in an 
actton of Aeikj in wUch action no protec^on, wager of > 
kNir,'or foie^ plea, 'was to be allowed". ; . . . \ 

I'lik writ of prodamationwas applied in another iiistance 
by Stat S3 Hai.yL€..l.* where jservants availing them- 
sdves df > the cbristernalion prevaifing in the famSy upon- 
fl|e^ deadi: of thairLmaster,* would violently and riotously 
takeaway the goods of the deceased: it was by that statute 
provided/ that in suchicase the QbaBcel]or,^by the advice of 
the .chief justiees and th^iobief baron^ or two of thera^ 
shoidd, upon Jthe ^application of two^ executors at least^ dir 
rect such writs as they thought proper to sheriffs^ to ihakf ■ 
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pnodaaMUmi in ciiies, bbroughi^ tow^, or otto fimiesp 
Hpo narket-days, vitiitii the space of twelte db^.tiest irfiter 
4sltTery nf tha aame writs, to appear in the kiqg'i btoeiii 
at a certain d^y, ao as the hist proclM»atioil shotiki be»»4e. 
witfaim/fiiletn dvfs before the day of appeunance« If fbe 
writWas ivteraad, aqd the parcjr did not a|>pear et Aeday^ 
le waste be attainted «f felony : if he appeared, he wae 
to fae oosBiintted to prison^tUlhe ansv^eried toem^atlioiie. 
aSvakuild be brought afaiost hm by the exectitori» either 
by bill or liy writ^ far tisa' aforesaid not, taking aod spoit* 
ibg^ p^ovid^d the abtion iitM breoght witfaowt deb^y aadi' 
set in order to keep the ofihoder ipidkkniafy \n prison* 
. This ect, like the farmer/ iKMstahss pendtiei for the se* 
gleet of those mrbo were intnislddiridi die csecMtiottof it. 
!Saee«tors had tefone-beeO' provided ^di » new reesedjr 
for keeping together the efiiaets' qf the deceased, by st»L, 
S Hen. VI. c. 4» which igaire tb^m the writ'tlzdimpiii^e, 
no9kini^(m) in the same n^anmar «a the testator mig^t be^. 
for-e hare had it.' 

' ^he f emapning^ttatutes coDOsning the admkdsiratioB oC 
jufltiee relate eidier to process add proceeding in general, 
, or to themediods ef trial, aiad the doty iMnsiheDt on o£»: 
dfsrtates of ^^* of courts... S<>ase.atatutea of Jeo^7«Bi(l 
Jfflfatl* eniendiiiene werepaisqi); Tliefinsteistof tUr 
si^t, which !sras mlkde in tlietiibe oF fidwarc(IIL badbem; 
extended by an act of the last kit)g(i),-^>nicndai^»tf wi; 
vpdi after judgmeiit aa before^ ibut' Ifaia f tetete^ hisbg 
temporary/ had expired with that Jciagf a ceign : it wta 
ther^ore now sifnesfa enoctefl by atst ^ Heni VtE. -c^ B. 
that the ;act of ^Bdword i£Ui shodd iie .im force ae eraif . 
rM^erd and process, as weft i^ler )iid|^beot gihee ^opon a 
rerdiet pasaid^as upon 'k> mMtt in kw plahded; and 
npareover, that it shdnU bh perpetuais hat it ^aa not lo. 
extend to records i»d processes iiiJWlalps,]it*-.tp>|irpih^ 

(«) Vid. ant. vol. U. ST4. (*) Vid. ant. M. 
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^8 where propeas ,of outlawry Uy* After retiving dui 
tstatute of HeDrj V. tnd that of Edward III; the leg Uhtttre 
made further proTision on the suhject of mneodiuenti. St 
was enacted by aUt 8 Hen. VI. c. 12. that for error as* ^ 
JHgoed in any record, process, cm: warrant of attorney^ oii* 
ginal or judicial writ, pannel, or rtturn in any places of 
the same rased or interlined, x>r.in any addition, aiilHrac»- 
txon or duninulion of words, letters^ titles, Hff parcel of 
letters found therein, no ju(%nient should be reversed, or 
record annulled; but that the judgefi of the court shouM. 
haire power, with their clerks, to examine the same^ and 
reform and amend (ia affirmance of the judgment of siicli 
records .and processes) all that which to them, in their (fah 
cretion, aeemed to be misprision of tha clerks, so that ^0 
judgment should be reversed, <h* record annuUed, by renaon 
of such misprision* Out of this act are excepted all 9fK 
peals and indictnients of trftt8(>n.9nd fficmf, andcmtlawmi 
for the same; nor was it to extend to cases where the sub^ 
Stance of the proper namea; surnam#% or pidditions were 
left out in original writs or writs of ex^^t, aceordingJo * 
>stat4 1 Hen. V. c. 5. or ii^ other writs contaimng pro$lam»* 


Some further r^nlations were made by Ihis act rs^ 
^pectiipg records. If any record, process, writ, wanant 
. of attorney^ return, or pannelj. was certified defectively^ »l 
might now, upon the. challenge of the party, be reformed 
and amended according to the original ; ^nd if such origi* 
nal being in ,any of the finup courts at Westminster^ or in 
die treasurer of such courts, was 8(U>len by any clerk or other 
person, by reason whereof M^ judgment should be reversed| 
he and hisr.aiders were to t^ eon»dered as felons. This 
iact was to be tried by the jpdges of the two bencbetf, 
and a jury, half of which wa» to consist of men belongii^ 
io the GourlSf Again» it.was provided hjy ch. IS. of the 
same stiitute, that the king's justices should amend all mis- 
prisions 0r deitelb inr^ords or jHN^essai, or iii ih^ re* 
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turiis of th^ samey' made by sberiffii/ coroners^ bailiffs of 
franchisesy or others, by mbprisions of clerks of the court, 
die sheriffs^' orlAieir clerks and other ministers, in %vriting 
one sfyllabte^ too much or too litde. ' Thus did the statute 
foilojM^ almost the "w'ords of the statute of Edward III. with*' 
the same exception of records and process in Wales, and 
those of outlawry in ^dony and treason. 
' Juries Some laws were made for the better orderiDg' 
of juries. Because, in ^ecta/ assbes, the parties 
were not furnished with pannels Of the jurors before (a) 
iht day of the sessions, and therefore had not time to see 
tfaat they were all duly qualified, it was enacted by stat. 
%6 Hen. VI; c. @. that the pannek should be arrayed, and 
t^ iiideiited copy thereof delivered by the sheriff to the 
pardes (if they demanded it) six dayis^ at least before the 
sessions of the justice^. The jury de medietate, which' 
had been ^granted by stat. 28 Ed. III. c. 13. (b) was 
4iought to be repealed by stat. 2 Hen. V. st. 2. c. 3.- 
which requires jurors to be freeholders; a qualification 
that could not possibly be enjoyed by aliens. To repef 
this inconvenient construction, it was enacted 4>y statj' 
8 Hen. VL c. 29. that those qualifications should extend 
only to inquests to be takjen between demzen and denizen. 
Because the sheriff or liis officers were often bribed tb re- 
turn favourable juries, an action y^sa giVen- by stat. 18 
Hen. VI. c. 14. to recover ten times'the money given for 
such purposes; and, what is remarkable, the statute autho- 
rizes the justices to enquire of the truth, as meUhj^tra^ 
miNatim of the defendant in such suit for the penalty, as 
by an inquest. But this was only a temporary acty M<ih <bxi 
{Nffed w4th the theii parlkiment. knottier temporary^dt 
directed (c), that all fore^ pleas, pleaded after the reHM 
of the venire, should be tried where &e Writ iHf^ brbibghti 

Some other slatuteis upon the lame subject v^ei^ made Sft 

. •' ■ ' •'..,»»?' - ' . ' , . • ' . -» 

(«) Stat. 8S Hen. Vr.c.ia. " ' ' 
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diffeMdt'fiiBes in tliit reigo^^but^ beiDg of short contlinh^ 
aoce^ were sodn fofgottcin (a). 

It seems^ that the officers of Aie court would sometittiev 
male the eutry^of obtuHt se tn ftepriS penotUi; i«ileii hr 
fruth the phikitifr bad never appeared ; but it waa ordained- 
by slat. 10 Heo, lYI. c. 4. that no iShoer, exig^entor^ or 
other officer,' should make sutb •eotryi unlats the piKindtf 
appeared in proper person before some of the justiees' 
where thoplea was dapMdingy.and was there aworn upon' 
a book, that he was the same pew^n. The act p^nnits^ 
tkht his couDftel^dr some other person^ might make the OMb 
for him* Again, because in many ettdawries ^e enir^ 
was, that the parties appeared by dieir attbmey, wherey in- 
trutb> ttes %ttomies had «o warramt of record; on wbidi^ 
accoont die outlawries used to be reversed ; it was enact* 
ed, that eve#y attorney, who^ had not Ua warrant ena^^ ^ 
record in all suits wherain process of capias and a^fmit* 
were a^ardab^ the same term in whioh the eapias wa» 
awarded, or before, should be fined forty shillings by^Ae^ 
justices. ., • . * . •: „: : 

It was endeavoured to put thfe oflke of she- gj^^^ffs and 
riff, and oAer niioiBters of justice, upon a foot- esccutimi of 
ing which woiald render the ekeeution of them P*""^** 
more regular, effectual, and mcormpt. Two acts had been^' 
made in the reign of Ed. III. (b) ordaining, that no sheriffs 
diottld «tay in office more than a year: again, by stat.* 
1 . Rio. IL c. 1 h no on6 who had served, was to be chosen 
again within three years. Notwithstanding 4iese acts, it 
seems^hat sheriffs used to be continned ten or twelve years^ 
in thar-oj^e, which led to great abuses in the administra* 
tionofit. To piftyent'diese, it was now again enacted by 
Stat; 23 Heni YJl. c. a that the former statute «hould, in 
4Htira> be duly observed ; widi an exception of the under- 

(a) SUt 4 Hen. vt c. 1. 9. stat g HeD. VI. €/]9. ttat 11 Hso. yi<. 
c. 7. ttet. 80 Hea. YI. c. S. tut. 33. Hen. VI. c. 7. V 

. ^ <i>) Vid. sat v^. n. 403, 404, . ; 
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slierfffsy aod all other c^lcers in die eity of LoodUm; of 
such coui^ties where several persoiu were iiibertt»bU JM^ 
Ihe o^[kse, aqdfaadi^ freeboU tfaerwi a» also ivUh ap ex- 
^ptim q(.leUers nfKcsit; made of 4be (^ke» and the vnder* 
4ieriff8 and iclerka of SH^ patentee A^d k «as fl»rdi^ 
0rd^ned^ that if any sb^f^ undjer-shori^, or s^iepflTs derk» 
<HHMipied bis 0^9.10 viobtuoiioof ibo^iot)^ ac^<wUh.lbo: 
abo¥e exciiptionV b^ «boiild fbrfeil 520aL j^adjf^ half to 
^ king and faidf to t^^,p#r$oa ivmg^ u )<wg •» be cott^- 
liimed theaeiife All fm^m of tbi« offenct^ and «il jin* 
ltiitsgrailltiii^UtfioA«<s#Mr7«M9f for life, or kifee^coi^ 
tmxy to this act^ ai» declared, yoidi aotwiths te n dw ig aoy 
(dau^ of »09i eb^nH^i and the persons ecc^pt^ sucb^ 
fAftents are. declased for ever <]isaUed to hold^bo ofl^^*. 
: . This act was succeeded by another io the saiB^.yei^i^)^ 
daolaiimg snvmil regalatknis for their govi^nuaoeot m d^^ 
ofa»q(«ig Ihair office, aad that of otbem in; tbe XAemmfhf* 
aaeet, as. uodorr sheriffs apd their clerks^ <x>ro9iif f^» atewardt 
of .fraocjiifles, baUiffs^and keei^ein of prisons* It w^^ e»* 
acted, in» order to^ avoid |>er;uiy, extortion^ and oppr^fuon, 
that no sheriff shoold in any manner let to ferm M^. counly, 
o^.any of bis bailiwicksi hundreds^ or wapentake^ as had 
been (b) be£i>re.f<>rhid by ^veral aets; n^r should any. 
fljberiffr.nnder-dietiff}. bailiff of franchifes, or other baii^ 
HHnrii upon an inquest any baiiiffs»: officers^ or ser^ante: 
qf^noy of the befpre-oiontioued officers; and that nonoof 
tJlHMB sb^Midi by occasion or- colour of his .office, t^^o wy: 
^ing by bi4i$elf or by od»ers to bis nsei p|Y>fit» or %¥ai^ 
^om any ptrson by them to be ariested or allsiBbn4» f» 
ofl^itting an wrest or altach«eot^ or fotv. shewvig oase og. 
faf0ii9^««$Q|^t^)plylibf foe otAw&nHsf p#nce to thosherii^ 
^ fo^ p^ftoe.oi^cb Ao tbebniMand tbeg«6lar» if be wm 
commmedtownrd* N€ffivve«w4h6y.totalloforW 
of any return, or pannel, and the copy of a pannel, mora 
thaii four pence. 

(a) Cb. ICL' .' ). (*} VMiSalb fS|. II. 402* 
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: After Ibflse rastlicCi»tis via to feps, th^re'foBon^s tbe 6n 
iteuf olMse coMeming Icttiiq; to btil upm anvstt, which' 
2» worded ill the foHowkig W9j : Thai sheriffii snd wSt 
dher' officers ai)d- ministcn mbovc meiitioBed, dioittd M 
out'of pvbott all mnmier of pefson^ mettedHy ^ai, or* 
being jd thek custody bj fmtM^mnjyumt, biH, or wamnt? 
m way acckm parsomi^ or b^ cauae of indktiDeat otf* tres- 

s^g^iettt ioiihin4he cotattin whore auoh peraoos t»tre let- 
ta bail or maiapfiic, to :koep tfnor dtaya hi aiich placea, aa^ 
die said wiiti^ bilb^or wan^aM^ Ta^i9ad;Mlk aR<gtoq>tmi 
Of the fbUoiwiiig perfMMM ; aamely^^idBaiie in wani by ^sotih^ 
denmation^ aanitMM}Q9«dfpitfa ^higa^uwh or ^xcmnjnmriea^ 
tnm, surety of the peace, those coininitted byapeoiat ootii* 
T^dmont of aay j^tka, aiid vt^boads redfuring toaf^rt^ 
acoordtng^ to the stMite of labomers* Norwas tbeaheiiV^ 
or officers before-mentioned^ to take an oUigatioo -for the 
above caufiesy or by coksor mt their office, but only -to tbakn- 
stives, and by die'iiaiiie of thetr office, and upon conditlofi 
> Wfittea, diat tho proomer should appear at the«day and 
place contained ia die writ, bdi, or wantnt ; and aU other 
obligations taken by colour of their office were declared- 
void-; AHir-^peoce was the utmost he was to Sake fb? makiiig 
sboh obligation, warrant, or precept It was further or«'- 
dataed, that all/^riffs should yearly appoint a deputjr in 
the courts chancery, king's boncfa, commoQ-pleal, and' 
c^^ciciMMpioi*, to receive all writs and tvarrants to be dali<i«iw. 
ed to them; and diis was to bedoiie fodbra they mtumed- 
any liritts. Any of the above officers breakiig this aoe,' 
were to fovfeit to the party griev^ treble damages | aad,'' 
moreover, ML half to the kii^ and half to dio patty grieve ^ 
cfl. Chargeof thbiu;t ^'as giTou not oidy to die jostices- 
ofasaisa^-andof dm ts^ krachss, biitdso to justices of tbe^ 
peace, idH> were empowdmL to hear and detenime ^> 
officio, without special commission, all brisaches thereof. 
As t^^^^M^w^^t die old Mtimf> iAapb.< 
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mt^htheAdki^ to be waived by tbe above clatise Mmt 
baUing^it waa ailded, that ahatifft ^o inade a retoni of^ 
cepi corpuMj or reddidit se, abould still be chargeable to ' 
have .the body at the day of return, as brfore lfae*iiiak]iig- 
of the act. The warden of the Fleet and of the kbg^s: 
palace at Westminster were excepted out of this' act -* 
An act was mode in die early part of diis reign (a), fe»: 
quiring, that all officers appointed by d^ hingV letters pa^: 
tent, within his courts, and who had. p6 Wr tf^-^bttiiiuite'^ 
clerks and ministersy should be swoiH ia apprnirsuci^fi^r^? 
sons iu diey woidd answer for, «id who woidd reguiailyr 
attend, their duty there. Hiae were the ooMmmrciBtaioW. 
pursued for securing die chaste, administratton of justio^^ 
instead of increasing ;the number. of statutes passed. in. the 
r^igu of Edward I. against maintenaiuH^ and champerty;? 
a|ld abortion, so much practised at thit tiiiie.;by theof^- 
fic^rs 0f court^X^)- ..S •'^ 

r T^^ceis an act relatmg to attornies, which deserves some- 
notice for the singularity of the facts it contains. This, is- 
st^t, S3 Hen. VL c. 7* Which says, that not long since in 
dijp.city of Norwich, and in the coundes of Noifolk and. 
Suffolk, there werfe only six or eight attornies at most, 
conllOg to die kingls courts, in which dme great tranquillity'^ 
reigned in those places, and Utde vexadon was occasioned • 
by untrue and ibneign suits. But now, says die act, there'^ 
afe ki those plaoesybt/rscore attornies, or more, the gene**^' 
rality of whom have nothing to live upon but their practice^ 
1^. besides are very ignorant. It complains, that they < 
came t^ markets and fairs, and other places, where there> 
vf0re M^nxblies of people, exhorting, procuring, and 
moving persons to attempt untrue and foreign suits for? 
small trespasses, IMde offences^ and small sumspf nioneyiJ 
which might be determined in conrts-baron ; so that inore » 
splits were now raised for malitoe dwn for theenda of justice i 

: • > ' ^ • . ,r .^.N • ^• ..::::/:'. . . ^ 


ttdd todit«-baroii^becaihe4eis fritquenlecL Mhm0 aiB.llw 
9>otsves the act Btates for' making a refprmation; ittJiicb 
nwt, that in fi|tare there shduld be^ut six commoB' attorn 
Dies in die county of Norfolk^ the 'same numb^ in Suffpfr^ 
and in the city of Norwich* otAy^ two : these wwre to be ad- 
mit^ by tfie two cbief justices, of the most sufficient and 
best instructed ; and persons acting ar attomiea in. those 
parts wiliioot such adnusaon, were suligeeted to heavy 
penahies^" : i ; 

The f rst statute that anywise jaiFected the eritninal law: 
iathis r^^ is stat. 1^ Hen. VI. c. 17. which made it trea^^. 
son f or^any to escape out of prison . if he was! iodictsd, ap^' 
pealed^ or talcen on suspicion of high ^treason. The;pe*- 
paity of treason was inflicted on other offenders of Afferent- 
kinds. Because letters bad been sent to per* Treason to i 
sons demanding nHoiiey to be. put in ^certtiin ^^.^ ^9u^«> 
places, with threats to bumtheir booses if theydidtiot cbm^ 
ply, it was enacted by stait. 9 Hen. VL c. 6. that all sueb^ 
bmiiings dbould be juc^^ed higb-ti'eason. ' However^, thati 
the lancHtoldq-s-migfatnot be prejudiced by such an extent 
sion of the stat.25Edw.ni.it was declared that the for£n<^^ 
tures'sbould'be Saved to lords, as in casesiof felony ; the^ 
like exception wa» inserted in stilt*.20 Hen. VL c. S. wbicb* 
noade it faigh'^treason for -any inhabitant of Wales gr^be; 
Marches to carry away^cattle out of the English coi|ntie8«f 
This plundering bad occasioned an act in the feign of: 
Henry IV.(a), among other regulations for .'restrabii^'. 
the ontrage^ of the Welch. .. Ag^in, by'stat. 2>a Hen.. VI.; 
c. B. Uie sheriff of Herefordshire was injoined' under pe-^ 
nnlties to take all offisnders coming out of Wales to inar*n» 
ket, and to levy hue and cry. after them. •- The aboye/stat > 
52biien. VI. being left to expire af^erit h^d been continur^t 
ed by an' act in the last parliament (6), ther^iike' provisbn! 
was again enadted by^8 Hen." VI, c. 4. which likewise ex-I 
tsndeditto the people of Lancashire and other partsf for; 

(a)Vi4.ant/241.. V (t) Stat, 27 Hen. VL c. 4. * 
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it map OBt tcdk aoi^r.^oads^ cbllBii o« immt0 wt^tf Dmi 
coiutties Md aeigDories rby^i i» Wafaw «nd tbe duchy 4Kf 
LattcuteTy and carried theat to any <MlMr plactes^ it -una 
ai^Mdged fekkoj. 

Otkcr fekMiies were enaeted by atatula. It appra(% 
iiat HMsons uKd taliald eoftfederaciea aod oif atingi^ M 
eoocert schemea for opposing the.slatBte^ o£ klKMUfefs; 
Ta prevant the cffiecto of tbesa,. k was enacted by atal. a 
Hen. VI. c. 1 . that any one causing such chapiters a/ con^ 
gr^atMoaM ta foe sissenibled^ should be adjudged guilty of 
ki<myi Ainoilg othfir penal laws for the aegylaticMp o£ 
tn|de> k was by stat. 1 1 Hen. VL c. Uc oiade felaay to 
oarry any goods and aMrchandise of thetatajde into creaks^ 
as waa af ten dMe to aveid the oistoms : . this w*s a tea^ 
ponuy act, whi^Si expired in Ifaree years. Ag ai% it was by 
Stat 18 Hem VL <:• 15. madb felony la cany woola or: 
wodifeis to otiwr places- than the staple at Co/otV. Tiada: 
aad consnwiKe bad now heconsa very toqiortaat abjeata 
ift die. caatettplation of tbe legtsbturey and many odMsc 
aels of » penal nature were made for dK prdtadion af 


Pr^Nsess & cH- ^'■^ riterataons Mids in criminat {»^ead* 
ainal Gautts. iags.are of moM' consequaaaa to tbe histoci^ 
cat lawyef : these rdbrte principally to procesa, to incKetr* 
nsnts^ aad tb. jnrocs. A law tras made for the govera^ 
ment of pro«iesa in the. kiog'a beaefay whcroi. as it is repisa-* 
sfHitad by thestalotflf^ it was conunon to get a persottim^, 
dieted ^ by suspect jororsy faired, and procared (a the sanid. 
'^ ^hy cionisdeFacy and. covin of (he said conspiraliars;'' itp-* 
on iriiieh a oytds aaed to be awnded ta the sheriff af liar 
coaaty whana Itie bench was, retDmaUa: wiihio two ar 
four days ; wbe% if the parly eaaaa ao<^ an ottgtent wMUt 
be a w aed e d^ attdiao the goods of the party became forfiiil. 
It.waanow enacted by stat« 6 Hen. VL c«. 1. that; bafaas/ 
aay t^^femt was awarded i» siscb cas&,i ai writ aC cijlMMi 
' should be 'directed as well to the sheriff of the county 
where the party was indicted^ as of the county whereof he 
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-WM MfDtfdiv the ittdktiiient ; and fhk tapk^ wm to huT^ 
ifce 8iMe«>of nx week* or longer, 4t the discretion of the 
jmAcM, before the relam; end- any exigent fMJv^attied or 
otttkwrjr pronottAced'hefore such retom, wfu dedared t6 
lie kitttt and toid. This act wais coniiDed to cases, where 
Atf defendant Kted in tile same countjr in whicbihe king^a 
bench then p^9. -^ The common? had pemioned in the 
|M«t<^og' fei^, ibBt where a defebdant . indicted in the 
^ung'^ iMieh lived oiit of the county, there might be three 
capiais, mA fifteen deys between each, before the exi- 
gent wai awarded (ti). 

/ -The preferrii^ of inActinents and appeals in foreign 
counties, and within liberties and franchises, was pra'ctised 
499 mode of oppression against <fefendants, who might in 
tiris way -be pnt in exigent by surprise, before they knew 
pt any indictment against them. To remedythis, it was 
j^rotided by stet. 8 Hen. VI. c. IQ» that before any m- 
gent shoald be awarded, a second ecrptos should issue pre- 
iendy after the first, into die county whereof die defend- 
ant was named in the indictment, returnable on a certaiti 
day, containing the space of three mobths from the date of 
tke last writ to the return^ where the counties were held 
from month to mottA ; and where they were held' fit>m 
six weeks to six weeks, containing - the space of font 
months. The second capias was to command die sheriff 
to lake the pwrty, if he was to be found, and if not, then 
to make proclamation, in two counties before the return, 
lor him to appear at the day contained in the writ ; and if 
be earoe not, then the exigent was to be awarded ; and all 
emgewts issued or outlawries pronounced in any other 
manner, were to be void. This act relates to 'all cases; 
whether treason, felony,, or trespass* It was further pro* 
tided, that wherever a person vras indicted/ or appealed iir 
die manner aforesaid,' and was dniy acquitted by verdict, 
h^thould have a vrrit and action upon his case, against 
ttvery procurer of such indictment or appeal, and like pro* 
C«;C<iitt^Abri. P.54T. |37r 


«e«r as in a writ pf treipass: vi €t armit; mA if Ai^ pr^ 
cnri^r waa aftaint^sd, he should recover treble daip«^@|M«. Thp . 
]>roce8S against persons living:in the same county in caaea 
pf treason, or felony, was to continue as. formerljr. . 
. because the above statute was thought to h^ve nO;ibrce 
but where the capias was returnable before th^ juati^iM <»r 
commissioners who bad taken the indictment, it used to be 
evaded by removing the indictment info the kiiq('s iiench 
or elsewhere by certiorari^ and then, issuing the common- 
lavir process ; to prevent whiqh, and in explanation of that 
act, it was declared by stat. 10 Hen. Vl. c. 6. that in such 
case the same process should be had lis in the forader case, 
otberwiscvthe ej^igent and outlawry should be void. 
] The Stat. 2 Hen. V. st. 1. c. 9 (a), was revived by stat» 
8 Hen. VI. c. 14. with this alteration, that before the 
cqpias was awarded, it should be teistiySed by two justices 
of the peace, that a common fame'and rumour ran of such 
jiots; and when the fact was in the county palatine^ of 
Lancaster, or otlier franchise where there wds a chgncelloc 
and a seal, after complaint so testified by a justice or die? 
riff, the chancellor was to award a proclamatioh and writ^ 
a$ die chancellor oJF England might by the former, act. 

It had been ordained by stat. 20 Hen. V.I. c. $..tbat 
persons attamted in the county of Lancaster should forfieit 
duly Buch goods as they had within the county ; butit.lier 
I ing observed that offencias were more common within thul 
county that elsewhere, which was attributed to this cirr 
cumstance concerning forfeiture^ that act was repealed bjf 
Stat. 33 Hen. VI. c« 2. : however, to check the ^buse of 
hasty indictments in a local jurisdiction,; it was by die 
same act required, that the jurors who found i|idietmenta 
should have certahi qualifications in land, or the indi^lr 
men t should be void. .;/....• 

A passage in the famous 2gth chaptai, of iM^^dr 
C^ar^a was explained by stat 20 Hen. VI. c. D* It W98! 
there said, th^t no mention was made in thatcbapt^ lK|tW> 
,y {•) ¥id. ant.^3«S.\ 


ladies bfgr^t estate, imcb ftstluA^aes, cotititess^, dr bk*- 
ronesses, yr6re to be put to atiswer/or befot-e whdt'jhdgfeSi 
jftey shouM be judged <ui iridictmentd of treason or feloo^^ 
it'was flow orda&ieY), thaifc the^ should in sueb ieases^ iiAi^ 
%er married or sofe, be triifed ^s peers at the realm. 

The sultamary proceeding in ckae of forcible Forcible ec- 
entrits, which had been^appointecl by istat. 15 ^'***- 
Ric. Il.c. 2* (a), was enlarged and rendered more effe(;tUiSl 
by Stat, 8 Hen. VI. c. 9. The defects of the former act 
were/tliat it did not include a detainer witli force, after m 
^aceable ehtry/nor cases where the persons entering 
fercibiy were removed before the Naming of the justices r 
again, there was no penalty on the sheriflF, if he neglected 
to obey the precept of the justices. O^ing 4o these d6f. 
^fects, Biauy wi<of)gful and forcible entries were daily made^ 
foHowed with gifts, feoffments, and discontinuances, some* 
times to lords and great persons for maintenance, and 
"Sometimes to persdns unknown. To comprehend all these 
iitaschicifs, it was provided 'generally, that where any one 
'teade {brcible etftry into lands, tenements, or other posset 
^aions, and held them forcibly, after complaint to the jus- 
^es, th^ sboilld cause the said statute to be executed; 
^iid .ivfaedieF such offenders were present, or departed be* 
fore their conij%, yet the justices, or justice, in sonie 
'^gQiiodibwil next to the teltements, or in some other coiti- 
^liietft place, should inquire of the matter by the people 
of the county, and upon their verdict put the party in pidb-' 
ieSBidftw Ef the party making the entry had made a feoff-* 
flietit^ or discotitinuailee, to any lord, or other person, to 
disappoint the possessor of his recovery ; and such co6- 
Jfeyances iv^ere f6dnd m M assise, ot oth^t acdon t0 be 
-^Itede for ntauftfemnee, ihey were declared voidi In order 
to make the aboVeinquiry, the justices were to issue pre- 
4fepto^\ Ae AeiW, to cause to come I>efore diem sd&^ 

(4)r1nd.tiit.««. 
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GieDt,aiidiiidiffer«i4penpiisdweUiiig next aboujttbe places^ 
baviDg lands of the yeariy value of forty sbiUings above 
reprises, under pain of 20l. penalty. It was. enacted, that 
the party disseised might, in all the aboye cases> have an 
assbe or writ of trespass, and, recover treble damages^ and 
a fine should be paid to the king. This act was not to 
extend^o persons who kept forcible possessaon, if they, Of 
their ancestors, or they w&ose estate they enjoyed, had hectk 
in possession for three y^ars. 

jQsticcfoftbe The authority of justices of the peace wa* 
1 peace, still .increasing, by the number of article of 
small concern which were submitted to their direction 8^n4 
superintendance. Many of these have been already meu- 
.tioned. The foUoviring acts were made to govern them 
in the exercise of dieir jurisdiction. We have seen, that 
.by Stat. 2 Hen. V. c. 4. the justices were to bold their sea- 
sions four times a year : it was qow stated i|i stat. 14 H^. 
. VI. c. 4. that, considering the high courts of justice were 
held in the county of Middlesex in the four terms, at which 
time the commons were to attend to inquire of such ai^- 
ticles as were inquirable there ; and that tjie justices held 
their sessions immediately after the term, more to avo^ 
the penalty of the statute than for any busii^ess they had 
to transact; and that bringii^ the people together agam 
. op. that occasion was harassing them both in tenn. and 
, out : under all these considerations it was enacted, that.tbe 
justices of Middlesex should be discharged of the penalty 
while the court of king's bench sat in that county, pro* 
, yided they sat twice a^year at least| and oftener if need 
..we^re. ^ ' . , 

^t is complained in st^t., 18 Hen* VI. c. 11. £hat not- 
. withstanding the laws made for ascertainmg the qualifica- 
. tions of justices, yet many were of sm^l fortunes, and ne- 
cessitous, so as to become contemptible,, as well as guilty 
of great extortions : wherefore it was now provided, that 
none should be assigned who had npt lands or tenements to 
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the vdtte of 2M. by tbe yetr: a fMorson* assTgned who had 
less than that^ was to give notice thereof to the chancellor 
within a month ; and if he' did not so do, or made any war* 
rant or precept, he incurred the penalty of 20L and was to 
be put out of the cOmihission. However, if there were 
not sufficient persons having lands and tenements of the 
above value, who were learned in the law and of good go- 
vernance, the chancellor had a discretion to pat in others. 
Again, all cities and places were excepted out of this uct, 
if they had justices of the peace -living therein, by com- 
Ihission or warrant from the king» Thus far of the statutes 
made in the long, but turbulent wnd. unfortunatCi reign of 
Henry VL 

lii the re%n of Edward IV. the parliament statuteg of 
seem to Ije principally taken up with die ^^^'^ ^^' 
arrangement of the commercial system. M«iy statute 
Were made for the regulation of import or export, and for 
the mani^ement of trade and manufectures at home. 
Among these may be ranked some sumptuai7 laws, which 
limited the expeilse and fashion of dress to be worn Vy 
Afferent degrees of persons (a). Very few alterations 
were nsade in the law of property, or the^dministrationof 
justice. 

In on^ instance, a revolution was effected m an ancietit 
branch of our judicial establishment, which from thenqe 
began to go almost wholly out of use. This wa» by stat;^ 
1^ Ed. IV. c, 2. which took away from the toutu The jarisdio 
lUe power of hearing and determitiine, and^^^^ of the 
trannerred it to the quarter sessions. The ed. 
toum was die great criminal court of the Saxons (ft)^ 
which had given place in some degree to die justices of 
gaol-defivery, and of oyer and terminer, after the Norman 
pidicy began more generally to prevail. Since justices of 
the peace had been invested with so much authority^ tfiis 

(<) SUt. 3 fid. IVr « «. itet $9 lAi^&, a. U^ lb) Vid. ant. rot 1. 6r 

va 


cotfft tia4 Mn 9tiU Im Te9Qrted-tQ. Hot wmt pf cso- 
. j>loyiiieiit indeed thp iiemonsmtereated in jtfae support of 
these courts t^ try uolw meaos to supply the losa of thsir 
pcofita. 

This appears from the preamble of the act; ^ich sUMt 
idus reason for the changpe.i^ was going to make^ in the 
following words : ** Beca^i^e, by the ineicdinafe and M^ 
*^ finite indictments and presentments, ai well of felony, 
'^ trespasdy and offencesy as of othier things^ whiph bad of 
^' long time been taken before sheriffs in the$r counties, 
'^ under-sheriffs, their c|erk8, bailiffs^ i and mtnistefs, fit 
^Mheir toums or lavr^ys; whkh indictments and ^^ 
" sentments were oftentimes affirmed by jurors having ilp 
f^ coqscience, noraoy fr^h0l|l;4Bflii(tl6<goods; aod.often 
** by tfie said sheriffs' menial servants apd bailiffs, aiid 
** their underrshejiffs ; by whkb ^ictmetits! people w^e^ 
:'' attached and arrested, akid put ib pfisoU^ and c^oatri^n^ 
^' to make grievous fine and rarisolii; After wbich th^ 
ff would;be enlargedC^Ji, and t]^ indic^^nts emitej^zle^ 
'' and withdrawn :" the a^t theiiefore ofdaioa in future, thl^t 
the above persona should not have .pow» to anest 9^ 
cpe, or ievy fines by cplour of/ttiKlioWenls so tutifm; but 
Aiey should deliver all such indictments to the ju^^clss of 
;&ft peaoe at:d»eic nex^t s^asiov^ of |he peace, undfr the 
fmilsAty . qf for^. pounds. The just^^ y^ere to s|wa^ pro- 
.p^i^ jtbereQu, the same a^ if the. indictment was |aken bit- 
i9re them ; aad to arraignj^s^nd deliver or fine t^ie defep^ 
ants. The e9.tr^t of ^i^chfin^s j^as tqbe c}e)ivei;ed tothp 
aheriff^ who was tp fi^rfeit 01^, hundred poiin^, if b(^ arte^t- 
«d,j[>ut in; priiaoii, or levied any fine b^ore.be hadprooe^s 
^om tbe^u^tice^* TbM act ^id. n<>t ext^wi to the A^^ifta 
pf JnO^don^ nor t9 i^y indictment tajkea withm^KfeUit ci^. 
Th^ did the quarter sassipnarise^ consequence upofi 
^ {i|estc«^tM>Qi oftfae toum. 

(<d Vid*«nt, v^II.4^9.400. ' 
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'■ The admbistratbn o£ cerftjiisti^ k cm fkximAtat in^ 
Madce wa9 regulated. Ik; stad: 17 Ed. IV; e. 2..Fdatiiig to 
tbe court 6( Piepowder; This coiutiinEif-f<jr the deteriiii« 
BiKdo&of qite^tScms:arL9in|[;iipQai contracts in finrs, and watf 
g^erally held by the stetrariL of the manor where, the fiuD 
waa kept* The dis][iateh 'whh which natters^ were decided 
in.dus. oofftrt^ as weV Mother reason^ t^pted many toT 
bring 'Buita hcve^ Ihat belonged properly to 'the comtOoif 
law:..t(i prevent Ak, hrwaa mnir onkined^ tiiat in suob 
causes the plaintiff or his attorney should swear^ that the 
matter arose within the bounds and jurisdiction of the fair ; 
which point might be ctititested by dl^i defendant. 

The statute of Henry VI. and the former acts, which con- 
fined sheriffs under great penalties to the exercise of (a) 
their office for a single year, had been disregarded during 
die first three or four years of this reign. As this was at- 
tributed to the unsettled state of things, which made it con- 
venient to avoid a change, an act was passed (6) fpr in- 
demnifying such sheriffs against the penalties. Again^ 
sheriffs were indemnified against the penalty Ifor returning 
writs after the 6th of November, if they had not received 
a writ of discharge (c): for the appointment of new sheriffs 
being on the morrow of jill Soiils, they did not receive 
their patents, nor qualify themselves, till long after Mi- 
chaelmas term ; owing to which, there was, before diis 
act, a chasm during that interval in the office of sheriff. 
The provisions of this act were enacted more generally in 
another statute (d), which gives the old sheriffs authority 
. to do every act belonging to the office during Michaelmas 
and Hilary terms, unless they were lawfulFy discharged. 

The playing at certain games was forbid by stat. 17 Ed. 
IV. c. 4 (e), an(f those who suffered them to be used in their 
houses or other places, were to be imprisoned for three yearsj, 
and forfeit twenty pounds. In consideration of the fre- 

(a) Vid. ant, 281. (ii) Stat. 8 £d. IV, c. 4. (c) Stat. IS Ed. IV. c, 1. 
(4) Stat. 92 Ed. IV. c, C. (e) Vi4. ant. 171. 
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qaent trouble diat fredioldeni were put to in' the county of 
Middlesex more than in anyothercounty^aB they were called 
ii{ion to attend on juries in the four courts at Westminster, 
besides the quarter sessions, and the like ; and because upon < 
Ibe venire, or habeas corpora, an essoin might be cast by 
the plaintiff, or defendant, and dien all Uie jurors would 
be put in default; it was ordained, that in such case the 
jurors should be demanded at the fourth day of the re* 
turn, and die appearance of such as were present be 
recorded («)• 

(a) Stst 8 £d. IV. c. 3. 
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CHAP. XXI. 
HENRY VI, EDWARD IV. 

Tenur^-^Knighfs Sermte^^Mseuagt — Soeagt'^Ser-' 
jednty-^Honiage — Fealty — Villenage — OfCop^olds 
— OfRenfs^-^EstatesTail — PerpetuitiJes declared void 
— Recoveries to bar Entmh — Taltarunis Case — Of 
Dower^^Tefiant at Will — Estates upon Condition^^ 
'Mortgages — Of Par^ners-^Jomtenants^-^Tenanis in 
Common — Jitornment-^Feigned Recoveries'-^OfVses 
-^Their 'Nature and Properties — An EMctUoryDe-' 
vise^Of Chaitels-^Of Contracts. 

1 HE deci^iotisof c6urts during these reigns present many 
interesting {Joints of historical investigate^. -Amon^ other * 
subjects of improvement, we see the birth of that system - 
of equity whieh is admii^istered by the court of chaiiceiy; 
we find the doctrihe 6f lise^, and jtfae application of a com* 
mon recovery to the barring of estates tail, fully establii^ed. 
The3e were topics unknown to our old law. In the miean. 
time, the learning of real actions gradually gave way, pier'* 
sonal writs became more frequent, and pleading grew into 
a science of mudi Hfticetyatid refinement: in short, the 
whole face of the kvv seems to be assuming that character ' 
T^liich it ha^ retained 'to this preseiit day» So large a field 
is here opened, that should we' only go into such* passages 
of this period as seem'properly to belong to. the juridical 
historian, we might, perhaps, engage farther tbaa «very ^ 
readet would be dispose^} to foUaw : we ahall dierefore 
consent ourselves tvitb selectmg certain beads of inquiry 
that >taiid mo^e emioetilly distiiigiiiibed ftoin the niany * 
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others which are furnished bj the valuable reports of theto 
times. 

^ • In the times of Glanville and Bracton, wh^i 

tenures were in all their Tigour, we gave an ac<- 
count of their different kinds from the works of those two 
writers. Since those, daya^^reat revolutions had happened 
in this sort of property, M'Rich, hdHv^ver, did not so much 
alter the law, as obscure the evidence by which distinct 
tenures- were tx> be known. Thus» knighi^s^ setaoke mt 
sactfge were still the principal species of tenure; but aa 
the seboitium miHtare was performed by very few; and 
thiit rarely (this service havmg givetaws^ to the employe* 
ment of hired troops), «id as the s^vHium soha- W8» tf<lw 
no where known, but was universally commuted for cer- 
tain reilts and other compensations, i| "wm necessary to 
recur to other evidences of thesiEi tWo tenures^; incwder to 
pronounce which was knigkt^$ef^i€e,.sa^ /whiefi.vf^fi .mh' 
cage; or, in other words, which was and which was not to 
be- burthen^ with ward, marriage, reliie^, agfl'^^faef oa* 
aualtiea;. those beiag the grand poi^tSr wbi^h itft^cesAai 
both Jord and teBHUlt. 

Ja ord^ therefore to ascert^, tfais^ JBf^ ^4^iui»- 
staa^e^ were to be considered; suel^ ^a whether tlie tenant 
dild^ hoinage. or fealty; whether he; remiered- s^vices that 
W^roi^ef tain? or jincertain, a^.lheiike: andrft-oma comn 
pawon.of these properties and incidents) th^^ cDBckision 
W9St to be dra Wfv wbe4^r the land m qfieatioii. was hold by 
kf»igM& servke^ or in mcage\ for under on|» of those it 
mi^tbe ranked, \vMthe^ It WAP escztag^^gmnfAQT f^it seffm 
jidnty^ kAirgage, or afiy odier special denomiAiMi<m> whid» 
vms merel^f ^scriptivevi^f certain modifioalpops of .those; 
t^ principal boldie^Sf Our curiositjf is mtiirally, ledr t^ 
im^mfi JtntO the a[U^ratioi|S'>tlifit bs^d- takc^- p}ace ini sO im^ 
pOitanlbfitpfiirt ef the l^w of real ^c4Pfri{^ %», Uow^, since . 
thoeeearly pmod^ when this sialg^ctWaAcwvfssed so much 
at langtk^. Somt ItaHuteshad he4um9iki^^4iSkrmiMm^ 


tOt oonrnrt' the ineoiifeniescMi arising- ftctd ttnuies^ and 
9#nie small Taiiatioa had! been eiFected by the resokilioiia 
df coarts; but npad ^ nAuAe, Ae kadmg ideaastidl 
iffiinliiiined dtetr g^tibdl • • 

For exam^ey inkmgkfs^'sei^use^ k waa sttllt KWi^Os* 
the laP0^, that vtbtn die tenant died, tea^iigi m '^^^'^' 
keiii iftate'otideir 21 years, the lord should- bave^ the land 
ttU he arri^red afl s^bdl ag«*; atv^ if be was tm m^f rfed^ th^ 
k^d %^aj9 fflsb to h^e the mmtitg&. But ifk W^b ^ h&» 
female, and she was of the age 6( 14 of moi^e, Che l6^ liad 
n»dier the land^ nor body itiiM'ardf bei^iltisi^ sh^^ iliight 
msohj oitie who was ^flvdbnlf to d^y the "seh^ioe. I^sha 
was under l4j«ar^^ and unnamed, : then h^ mifgbt h#v^ 
the w^ar^ip of th€^ land>ftlbstowas Wy^it§ o^Id ; cofi^ 
cernin^ whit^h j^iht s^me provisions had been made by 
the ^at; Westm. 1. and^the stat.^^feitolf, alid whicfi ai^ 
mention^ ^in dieir profreff places (o). By these ^i^^ 
fi^enftary prtf^ons 1(^^ the law of ward aind nisjih^riige go^ 
v^nfed at^' the time off whteb we are^i^w wr^a^. Aim 
refief, the law was, that ^^re ^e tepM b^ld by a whoft 
kiii^ht's fee, the relief should be 1^ shUliiigs, and^so-iA 
py6rp<Mi€to(A)«r 

: 'ibe s^rviiiuinf rmiii&re Ilad beeoaie so ge^' 
fterally eomnaiutJftd- foi* the set^iPhim ict^i, or ^^^^^' 
iciskigium'f asmentkmed by^ Brat*tdn (<;% that tscuage was 
iif' thes^ days' eonndiered almost- as a sitbstituie and cbn^ 
t^^iitiMe t^rm^ for knights setince} sio that Littleton; in 
Qrdbr tb elearthe subjeef^ feh htfnself nnder the nede^sity 
«# dgekrin^ (>sp^sly> '^ that fnany* tenants held by kMght 
^rvke, who yet did not hold by e^cuetge (rf)."* It is for thiii 
. reason that the satne writer^ m tts^ Book of Tenures, b^- 
gina Wffli eseuage as the chi^f and^ite)st getieral holding in 
flie kingdi>m, and' dteh- goes onihknighfs service, socage, 
ntjjear^yi ^^^ *c others. We hire seen, in- the time of 

^a; Tld. «ttt. Tdl. I. 260. an4 V%»l. IL liti. 103. {byiAii, 1 18« 
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Bracton^ tfant tbis sereitium scuiiy or ^atkigium, was call- 
ed sometimes sen^iiium regate, because it was to be pav 
formed to the kbg, and ^eriiUimnfmfuecwn, because it 
was not performed to the lord, but was doneforiSf aod 
without the lord's jurisdiction. The account of the te- 
nure by escuage, as ^yen by Littleton^ corresponds wkfc 
all these terms. The instance he gives is, when the king 
made a'voyage royal into Scotland; and dien tlKwe who 
held by escuage; were to be assessed according to the num- 
ber of their- knights fees (a). 

Though eicuagewM dueby tenure, yet becausestcon* 
cemed almost the whole kingdom, it could not be assessed 
but by authority of pirliameut ; and it is said that escudge 
bad not been assessed since the eighth yearof Eldwaixl IL 
Wnen Ricb«tlII. made a voyage royal into Scotluid, Ae' 
psLyvofsat of escuage was remitted at the petition of the 
common8{6}. When eseuage was so assessed by parlia* 
ment, every l<^d used to receive the sum assessed on liis 
tenants (e), and 'those idio held of the crown paid their 
ft$cu4^e to the king. After such parliamentary assess- 
ment, a lord might have a writ to the sheriff of the Connilyy 
. to levy the sum due (€2), or he might distrain ; but to such 
distress the tenant might plead, that he was widi the kii^ 
far 40 days in his voyage' royal ; and the issue would he 
tried by the certificate of the marshal of the king's boet, 
Uk writing under seal. So obsolete had thi^ personal ser? 
vice become in the reign of Edward IV. that the aiitiior 
before quoted speaks of this method of proof as depen<Hng 
on a traditionary opinion, which hsid not been confirmed 
by any recent experience (e). Such was the form in wUch 
tenure by knight-service npw mostly shewed itself. 

The idea of socage-tenure was no|[ir confined 

^*^*^®' to this definition ; namely, lybere a tenant held 
by certain service for all rnauner of services, provided such 

(•) Litt. 97. (*). llMt. 7S. b. (e) Utt. 100. 

,(iOIbid.im; / W Ibid. 103. 
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service was not kntghtrservice; as, where a man' held bis 
land by fealty and certain rent, for all manner of services ; 
or held hy homage, jfealty, and certain rent, fqr all manner 
of services (a); or if a person held by fealty only: in 
shorty every tenure winch was not a tenure in chivalry, was 
tenure in socage (6). And the principal difference be* 
twecm these two tenures was, whedier the service was cer^ 
tain or uncertain ; the latter being the grand criterion that 
distinguished kmght's service, and the former socage-te- . 
nure : for ^ven escuage, if it was a certain sum, was con« 
sidered as a soeage-tenure. Thu8» if a man was to pay half 
a mark for escuage, whenever that assessment was made 
l>y pnjrliaipent, whi^ther at a greater or less sum, this was 
socage, on account of the sum being certain and unaltera- 

^ ble ; but where the escuage was uncertain^ notwithstand* 
ing it might have been lowered by agreement to one hdf 
or one quarter of the parliamentary taxation, yet such a 
Holding was still by an* uncertain escuage, and so was 
deemed ^kn^ht-service(c). Again, if ft certain rent was 
to be paid for castle-guard, it was soeage-tenure ; but if 
the tenant ought to do castle-guard in person, or by an- 
'c^ber, it was knight-service (d). 

; We have seen, how the law stood in the time of Glan* 
YUle aMid Bracton^ concerning the wardship of socage-te- 
naots (e). What had been delivered by those authors is^ 
for the most part, now confirmed by our great oracle on 
the law of tenures in later times. <lf a tenant in socage^^ 
sfiy^ Littleton, died, leaving issue within the age of 14 

' years, then the prochein amy, or next friend to the heir, 
-wbo^could not inherit the land, was to have^the wardship 
of the land and the heir, till his age of 14 years, under the 
tide of guardian in socage. Thus, if the inheritance came 
ex parte maternij the guardian was to be the next cousin 
on the part of the fiather, and so vice versd^ according as 

(«)Lttt.n7* (&)Ibia. us. (c) Ibid. ISO. («OB>id.»l. 

(«)Tid,aiit,v<^UJ.S86*jm. 
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it had been laid down by GlimviNe and tirdoto&«r Wben 
snch heir arrived to the age of !* ye^fs coaiplet^, he 
nfight enter and oust the guardian, and ocfenpy th« land 
hitnself. The guardian was not to'take fti6 proStB of the 
inheritance to his own use, but was to render an account 
thetlBof to the heir, wiith an aBowance of all rei^nable 
cdsts and charges; and if such guardian niarned tfae^'iteir 
within the age of fourteen years, he was to accouii^fbi? &* * 
value of the marriage, although he tbot notb&hg for the * 
value; for the liw expectfed he sHotild> feftid it u^s'his'&tm 
fdlty, says Littleton, if he'did not; but h€i wbtid* be ex- 
cttsed, if he had procured hinr a match of tw inu^h value as * 
the marriage of the heir (a), 'A stranger who* o^i^pied 
the inheritance as guardian; would be eqUcBIy Haftl^.^ ac- 
cpuiif ; for he would not be permitted to pleafd b* w^ dot 
next friend, but must answer, whether he had oecupied' 
the land or not. If the guardian cdnftnU^d fo occupy fill 
tfte heir \i^as twenty-orieyears^of age, it was a dbubf #be-' 
thcfr the heir should have account againsthim asguafdian^ 
or'as bailifF(J). ' . 

'iTiere was this difference between a giiaixficnffin ^Ifi- 
valry and in« socage, that if the former died du¥iAg' Ike 
minority of the heir, his executor had the wardship ; but 
if Was not so of a guardian in socage who died bei^e tBfee 
heit had attaitiedhis 1 4th year ; for then-it went to ^dottier 
pVochein artiyy to whom the inheritance coiiiM not dfesc^ikd: 
this differen(Je was owing to the former gutEirdian'^ faianj^ 
tlie pi^ofiis to his own use, and the ikttiefr niot. I# ^aa 
held, that no writ of account lay against the ^xecirtM% of', 
a guardian in socage, unless it was for the knig'(c). 'TIfe'' 
relief in socage-tenur^ was a yearns rent frf); an* because' 
tfie lord had no wardship in tiiis tenure; Ke had VefieTin aB 
ckscjs, whaWoever might be the age of Ae lieir; awf he 
nfiii'ght distrain fof it forthwith upon the diiialfl of the' t^-^ 

(a)Litt. ia». (ftj^lUd^lM (a) Mi. UMf. (d) IWd. 1S6. 
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. oai^t (a). Indeedj^ if tl;e rent happened to cqnsiat iq f>ay« 
^Dg a rps^ or sap^ other pro4ttctioQof t)p^ ^^^ftf)^,he mUist 
WfUt jdll the seasoa woi|ld furnifhM(&)f . ' 

fThe title to wjard^ like inqst other consideratioilff »rimg 
ifpon landed property, was perplei^ed mih the.P9»P^ififi^- 
. tioii3 that estates ^ad beeo made subject to in the pr^p^t 
xaojde of coayeyaai;^ However plain the Jaw might be 
, when the lord and tenant held ip fee*8\mple]^ it was a chat- 
tex of some nieety to decide. what tenant st^ould-t^eiipwai^y 
Tiyhere there were reversions apfl remainders.; The crusts 
bad lojQ^ laid dowa sonte rni^ upon this head, and n^^^y 
points of ^s sort ^erq agitata during |he preset^ j^^i^. 

It ^ad If i^g be^ held, th^t , wWe land ^as Jested fSpr 

Kfe^ with a remaiinder over in fee^^and tjbe remaiAder«-nian 

jfUed during the life of the particular tenai^^ leaving.af^^n 

iip^r agejrthe lo^d should not have tbe;^p inward; l^pt 

.^'hei^eyer the teniant for 1^« die^, and the son enteredi J^e 

was to be in ward^ b^ause he was ip as heir to his father. 

Hut where alease was made for lijfe^ reserving the peyersfon 

. t9 the l^sor', the. lord yt^oiuld in- such pase have thi^ ^f^-d 

and marriage (f). The jsame if 9. gift w^ m^de in t^il 

with a reversion ; for the donee was considered ^ Ijioldiifg 

of th^ reyqrsioiiiei^^and the isjsue was. to be in v^rd ta-hvp^ ; 

the reversioner pont^uing to hold of the Iqrd paramount (^: 

whereas in f^se of s^ remainder^ the t^antj^ li£^y .orfu 

ts^il in po^ession, was the very tenant to tjjia lord jpaip* 

moi^iJt. The title to wardship was frequ^tly inv^lv^^ 

difHcuUi^3 frojfk the following considerations: from il^e 

.kipg^s P^^^^^h^f where a tenant held one fee of the tipgt 

and others of common pei^sons.; from a feoffmenit v^e 

by collusion tp ^yoid the wardship of the heir; from 

f\sis^9 depending on priority and posteriority; and either 

9f these, when mi^ed witli; questions of estates, with dis- 

^^ontin^aQCies^ dis^sei^QS, and remitter^ tended very much 

to perplex the law respecting rights of wardship (e). 

(•)UttlS7. WlbW. 129. («) O. N. ». •«.' 

(<<) S £i. lY. S. {e) 3dii«ll, VI. 99. 99 Hen. VL 14, 15 64 IV. 10. 
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Having considered die nature of socage in general^ we 
shall make some few observationa upon the seveta! species 
of it Successive determinations had costlibuled to make 
some alteration in the notion of tenoreby serjeanty^ which 
is now described as differing sotfiewhat from the same te- 
nure in the time of Bracloti((i). It was now laid dowii^ 
that grand serjeanty must be a holding of the 
gean jr. j^J^g^ ^^ ^f ^\j^ Qj,ly^ |jy g^.!, services as 

ougfafto be done in proper person to the king ; as to carry 
the king's banner or lance ; to lead his army, to be his 
marshal, carry his sword before him at Ae coronation ; to 
beliis carver, his by tier, one of his chamberlains of the 
receipt of the exchequer, or other service (6): to find a 
man for the war ((;) was also a grand serjeanty. Hie 
same service made the tenure different, accordingly as the . 
land was held of a private person, or of the king. Thus 
land held by the service of comage, to wind a horn when 
the Scots came into the country, was grand serjeanty, if 
held of the king ; yet if held of a private person, it was 
not grand serjeanty, but knight-service, and drew to it 
ward and marriage ; for none could hold by^grand serjean- 
ty but of the king only (d). Grand serjeanty again differ- 
ed from escuage, inasmuch as those who held by escuage ' 
ought to do their service out of the realm ; but those who 
held by grand seijeanty were to perform their service with* 
in the realm, as appears by most of the above instances (^). 
One who held by grand serjeanty, was considered as a te- , 
nant by knight-service; for he was liable to ward, mar- 
riage, and relief; but no escuage could be demanded of 
him, unless it was also a tenure in escuage (f). 

'Tenure by petit serjeanty M'as now, like" the former, 
always a holding of the king, and him only; to yield to 
him a bow, a sword, dagger, knife, lance, a pair of glov^ 
an arrowi or other small things belonging to war. This 

(a) Vid. ant. toI. !• 273, (b) Litt. 153. (0 Ibid. 15r. 

' 00 Wtt.116,. (e) IbW. 155. . (/) Ibid. 158. 
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service was considered iu effect. but as socage; for the 
tenant was not obliged to go, or do any thing in person 
touching the war^ but merely to pay yearly certain things 
tp the king (a). Such were the natures of grand and petit 
serjeai^ty at the period of which we are now writing : there 
are several marks of difference between this description 
and that given by Bracton ; the principal of which is^ that 
both were now required to be held of the king (6). 

Therq was a species of socage called tenure m burgage ; 
which was^ where there was an aticient boroi^gh^ and thos^ 
who had lands therein held tliem of the king^ or of some; 
lord> by a yearly rept (i:)» This was so called^ sayi Little*^ 
ton, /^ becauise they, were holdea of the lofd of the bo- 
f^ rough (4)/' It was. besides reasonable, that this species 
of socagie. should be distinguished fro^l otherS| as landt 
under this description w^re governed, very often, by a pe* 
cnliar custom dififerii^ .from the common law. Thus, in 
flome boroughs it was the custom for the youngest son to 
inherit such bmgage-tenures ; which usage was caUe4 
PuroughrEnglish {e)i in others,. the wife iised to have all 
her luisband's lands in do^er : in others, a man might de« 
vise his lands in f^e-simple by his last will, and the devi« 
aee might enter without livery of seism (f). ^^ 

There vi^re two anqicait tenures that had received « 
great blow from ^e statute of quia emptores,^c. 18 Ed. I. 
These were tenures in frankiibnoigne, and by honifsigt 
auncestralL . Tenure in frankalmoign was, wh^n. lanx} 
was granted to an abbot, dean and chapter, a parson, or 
od>er religious peri^on, and his successors, in puram et, 
perpetuam eleemo^mm. Such persons were bound be- 
fore God to make orisons, prayers, masses, and od^er di- 
jrine services for th§ soul of the grantor and thqse that were 
luA heirs, and the prosperity and loog life of those who 

(«} litt 169, 160. (^) Vid. ant vol II. SSj}. (c) Litt. 168, 16S. 
(d} Litt. 16^. (Olbid. 165« . (/) Ibid. 166, !(?;• 
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^vere not Sncli feoioto, Mif« Littletoii^ did no fea^, or 
other earthly MPyice^ aU which they-siqii^ed by the above* 
iqrililual atkoowledgnieilt and remembrance ; and there 
was po remedy^ incase of remissDess in 6udi service, but 
Gcmiplliiiit to the ordia^y or visitor (a). However, tf th* 
MTvice so reserved was specifically add certamlynamed^iis 
to sing a mass every Fiiday, or every year at such a day to^ 
mgaplaeebo Sf ditigBy S^c attd the.lke ; or to find a chap* 
bdHy or to distribute ahns of one hundred pence to a bun-* 
dred ploor men at such a day ; in such cases, the lord 
might dbtrain for failure of service, and he should have 
fealty : but this was not properly a tenure in frUf^^ 
moig^f but was called tenure by divine iertiee; and 
teems, in some measure, to correspond with what Brae- 
ton calls in liheram etperpettutm eleemosynoMf which waa 
subject to service, because the epiUiet puram was net 
added' in the deed of gift (£). But littletcm seems lo 
consider these two expressions as equltUy signifying flunk* 
a1inoigne>*and he mftkes the disli&ctbn to consist in tlie 
specifieation- of service; for none, says he, can hold in 
frankahBoigne, if there be expressed any manner of ser* 
vice((J% 

Since the statutoof ^iM ei/fip^af€s(d} no gifts could be 
msA^inpure aim9i or in firankalmoigne ; for that atatute 
•rdaks^ that none .should alien, or grant lands or teao^ 
noeiits in fee-simple to bold of himself : if, therefore, atiy 
heM lai^s by knightfs service^ and granted by licence in 
fittnkafanoigne, Iha religious grantee Would immedbitely 
hold 1^ knight^ service of the satne lord of w4iom the 
grantor held, and^not of the grantor. The king, howev^^ 
not being within that statute, might «tiii grant lands iift 
firankalmoigne^f), Again^ if a tenant m frankalmo%M 
aliened Jhe land to a secular person in feendmple, Ai 
grantee would be required to do fealty to the lord, because 

(b) Litt 133,* IS^, 135, 136. (J) Vid, aat. vol. I. ms, 

(c) litt, isn \d) Vid. Ant. vol. tl. 983. (e) Litt. 14^, 
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he wM not Able lo boU in frmkaliDoi^e^ and di« law if ould 
nol allow the lord ta be deprived of all semce (0). It 
ii?a8 fof^a simihur reMoa^ that lands in frankalmoigae could 
ofiy be-held of the grantor ; for if there was lord, mesne, 
aiNl tenant, and the tenant held in firankalmoigne, and the 
mesnalty esch^led to the lord paramount, then the tenant 
Would cesoe to hold in frankalmoigne, and would hold of the 
lord paramount by fealty (i&). Such mesne grantor, befdre 
escheat, was by the nature of tins tenure bound to acquit 
his tenant in frankafanoigne asainst the lord paramomit (c)* 
The tenure by hmnage am:e$trall is another holding , 
diat received a cheek by the statute quid emptores ; which 
provision, as it enlarged the power to alien, gave tenants 
an occasion of breaking the mutual conn^on on which 
this tenure depended. For this tenure submsted only where 
there was a double prescription, both in the blood of the 
lord and of the tenant ; that. is, where the tenant and his 
ancestors had bdd the same land of the lord and his an- 
cestors time out of memory of man, and had done hp- 
mf^e. This teniure is spoken of by Bracton as a very 
common biding in his days: most of that v^hich he 
says on the dependence between the lord and his homa^ 
gmp, and upon the warranty that followed from the doing 
of homage, seems to refer to this pure and or^nal tenure 
by homage (jd). As alienation became more frequent and 
ea8y> ike number of these holdings diminished, and pro* 
bably very few were in being in the reigns of Henry VI. 
and Edward IV. However^ the legal consideration of 
homage ancestrall was treated in the same way as in tiie 
ear^ period of our law. Thus it was held, that the ser- 
vice of homage ancestrall drew to'it an implied warranty, 
and an acquittal against the lord paramount, when homage 
had been once done by the tenant to the lord (e). So strictly 

(a) Utt. las.. (*) Ilw4. Hi- (c) Ibid. 142: (lO Via. «nU vpl. I* 3^7. 
(e) Litt US, 144. 
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was a privity aiicl preseription required by law^ that shottld 
such a tenaut alien and take back an estate in fee from the 
alienee^ though he held the land byhomage, yet it Vould 
not be homage ancestrally nor could be have the warranty 
jmd acquittal incident to such tenure (a). It is plain^ from 
die nature of the thing, that a tenant by homage ancestrali 
©light hold either byknigbt-service or socage (A). 

This brings us to speak of Jiomage in general, whicby 
as v^el\fLsfealti/y is treated by Littleton in the way in which 
it had been ddivered by our ancient writers. Homage and 
fealty were the great bonds between lord and tenant, and, 
when once established, were too sracred to be altered in 
substance. Notwithstanding they have been frequently 
mentioned before(c), yet the nature of odrinquir}' calls upon 
us to lay before the reader such new lights as are furnished 
in the more adTanced stages of the history of our tenures. 

Homa e Homage is stated by Littleton to be the most 

honourable and most humble service of rever 
ence that a franktenant could do to-his lotd; for he was to • 
be ungh't and his head uncovered ; the lord was to sit ; the 
tenant was to kneel, and- bold his hands jointly together 
between the hands of his lord, and say thus : *' I become 
" your man from this day forward, of life and limb, and of 
^^ earthly worship ; and unto you shall be true and faitiliful, 
** and bear you faith for the tenements Aat I claim to hbld 
*'*of you, saving the faith I owe to our sovereign lord tJie 
'* king j" and then the lord, stiH sitting, was to kiss him. 
But if the tenant was a man of religion^ or a woman sole, 
it was thought not decorous for such a person to say, '* I 
*' become your man, or your woman ;^' iherefore they Used 
to «ay,- '^ f do to you homage, and to you shall be faithful 
*' and true ; and faith to you shall bear for the tenements I hold 
*' of you, saving l3ie- faith I owe to our sovereign lord the 

(a) Lit. UT. (9 Ibid. J59. .(0 V«J.ant.To1.UJWT. tnd 

voKti.aai. 
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king {ay If the tenant held also other lands of other lords, 
he added likewise this exception^ " And saving the faith 
I owe to my other lords (6) :" which ceremony corre- 
sponds with the precedents of former times. 

It was still held, as in Bracton's time, that none wert 
to do homage but those who had an estate in fee, or in tail, 
in their own right, or in the right of another; for it was a 
maxim of law, ** that a tenant for life should neither do 
^' nor receive homage/' Thus if a man became tenant by 
the courtesy, he was to do homage ; bi^t if the wife died be- 
fore homage done by the husband, &en he was not to do 
homage, because he had but an estate for life (c). Homage 
was to be done only once in the tenant's life ; therefore, 
though he was obliged to do fealty to the heir of his lord, 
he was excused from homage (d)* The same if the lord 
granted the services, and the tenant attorned, 'he should not 
be'compelled to do homage, but should db fealty, notwith- 
standing be had dona it before ; for fealty was incident to 
"every attornment of the tenant, when the seignory was 
granted. But it was not the same upon a recovery as 
upon a grant ; for if a Granger recovered against the lord 
upon Rpracipe, the tenant was obliged to do homage again 
to the recovefor (e). Many cases are stated by Bracton, 
vvhere the lord might transfer the homage, and the tenant, 
iof coiifrse, be compelled to do homage a second time, all 
which seem now not to be law (/)• 

When the tenant did fealty, he was to holdiiis 
right hand upon the book, and say thus : -** Know ** ^^* 
^ you this, my 16rd, that I shall be faithful and true to you, 
** and faith to you shall bear for the lands which I claim to 
'^ hold of you ; and that I shall lawfiilly do to you the cus- 
^^ toms and services which I ought to do at the terms 
^* assigned, so help me God, and his saints;'' and then he 
was to kiss the book. He was not to kneel when he did 

(a) |.itt. 85, 86, 87. (fr) Ibid. 89. (c) Ibid. 99. Hi) Ibid^ 148. 
(tf) Ibid. 149. (f) Yid. ant tqI. L UU 
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bis fealtjr, nor in^k^ such bumble reverence as in babage. 
Again^ homage could only be dqne to the lord bimself ; 
but the steward of the lord's court or bailiff might take the 
fealty (a). - ^ 

Fealty was incident to all manner of tenure^ except 
lenure in franlcaimoigne ; and it was no uncommoijk teoure 
to bold by fealty only (i). Thus if lands were let for term 
of life^ M'ithout reserving any rent, the tenant was ;itill to 
,do fealty to the lessor, because he-held gf him. For the 
^ame reason it was said> that a termor for years fibould do 
fealty to the lessor ; such a lessee being said, in the writ of 
waste^ to hold of the Lessor ; but a tenaixt at will, as be 
b^d no sure estalc; was not to do fealty. Those who held 
by copy of court-roll, by the custom of a manor, (which 
fi^w description of tenants will be considered presently) 
were bouiid to do fealty (cr),* 

We have hitherto conifined our discourse to free tenures; 
it remains to add $.Qmetbiog upon the subject ^ tenure ia 
villenage, and the new tenures that had lately been growf* 
ing out of it. 
viiienage. ^^^ ^ ^^^ ^^ Henry III. little has beea 
said of villenfige, considered either as a condi- 
tion in fociety, or as a tmur^ {d). The p^op^ and pri- 
mary notion of yiUenage wfisi, when a person, beijqg yiUfin 
po a lord, M4 ^IsQ of ilfi^t l^i pef t£|in lands or tenenient^ 
" at the will of the lord, to 4<> villaifi-services ; as to carry 
the lord's dung oqt of the city^ or off the 4»anpr, to put it 
upon the lan^, and isimilar prf^dial labours. But ^ueh had 
been the revolutfions in society, a«^ the chai^ges of pro- 
perty, it po^v yery commonly happened, that some persons 
who were tree, had become possessed of lands burtheaed 
with such services ; and such tenure was st^U called yilleB<- 
^Qj though the persoqyi themselves were no villains* O^rs^ 
fm th^ contrary, ^-ho^wer^ villains, h^ yet no hmd^at all 

<p) JMtt. $1, 9* (W Ibijj. .150, lai. (c) add. 13«. 

td) vj4. ««;. vQi, ;i. 268, m, a7o. 


to hold in liai of sttcb denices^ M*iefr tfife;p W^, WveirflT^' 
less^ 9^9 bound to perform. Aliottier chdi!ge tlmf ^il 
tdf«n place was, thtrtthe vilkw-isfervices were rta Icmgei^ 
irrdeferminate, and whoUy'at the wiH 6f thelorc!> as ift the 
time of Bracton, btit were universitlly Iknitfed (as c^effi Iti- 
hi^time they Were in the cascf bf one so/t of villains, caileft 
viUain-sockmeny by thfe c AstOiA tfeit fcad immemoriftHy jJte^' 
vailed In th^ maiior (a). Thud the UttiVe^dafl'Chkract^p of \ 
tennre in vilfenage, was a hdidiffg ttccofrding iotfi^ e«^t^mt^ \ 
(f a manoTyOt othendst ai the tdiff of tU l&fd (b), W^tR 
this qualiflcation, the la^ of villenage stood mostly oii tht 
footing it was cm in the age of Bracton.- '• 

As to the persons bf vilteihs, they ^cte either f^fc by 
prestrription, so that a v BJain and his anc€*stb»haS h^eii vi** 
lains time ont of mind of man, or by an&nowledjgnientand? 
confession in a court of record (d). Again, vilfaiiis wei*e 
said to be regardant y or in gro^s. The foriiiei* were in th^ 
nature of the original and prosier ^Ikihs, nainely, saeh a« 
had belonged) they and their ancestors, to a manor, taiwc? 
out of the inemory of man. The fetter tfere sudh il^ 
bad been granted by deed from oiie to anothtfr, in cdnse-^ 
quem;e of which they became viKains in gross, and not i^ 
gardant: a man and his ancestors ihlght peilite^ ha^te^lte^' 
seised of d villain and- his ancestors, Who Were' such'ifir 
gross, beyond the niemory of ritrtn(rf). A nian Wfej c#i&M 
fessed himself a villain in a court of recorrf, Was tk vUlaia m * 
gross (e). A female vfflain ni^ called a «fe^e^(/>. ' 

These wete the divisions iHfid s^ies ef vilfain«. Sefnid 
. points of law, as now uiid«'Sl?o6d, coiicerning thi^ so^t-^^ 
pei^itons, were asf foUo#: If a vi^h tool H free W6il^1lfl^€0' 
wife, and hatdlissne, Ore bbildred were coteideired by th^ 
law as villains; dti the oth^*"bantl,'ii?' a lii^ marrte^'tii' 
freeman, die tsiioe Wt^r^ free. In thia afi analogy, se^ems tor 
have been preserved towards our law of descents, which 

(a5 latt. -171 (i) Ibid. ' (4 I6id. 175. (dj IbidJl^f/V^Af . 
(0 Ibid. 185. .(/) Ibid. \ii6: ' 
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gttf% a pnhnntt to the male line, in direct cootradidMm 
to the civil li^i^i which io a similar case pronounced, diit 
fartus Hquiturventrem (a). The seotenceof the law against 
a bastard, that he was quasi nulKusfiUus, was permitted, in 
this instance, to operate in favour of such persons, for no 
bastard could be a villain by descent ; nor, of course, uj 
otherwise than by confession in a court of record (i). 

It was an old rule, that ^iitc^tiii^ per servum acquintuTj \i 
dcmino acquiriiur; and this still prevailed with all its infiu- 
ence. Thus, though a freeman, by purchasing land held in 
Menage, did not lose his freedom, yet a villain migiit maJre 
free land become villain to his lord; as wliere a viUun pur- 
chased land in fee-simple, or fee-tail, the lord of the villiin 
mightenterthereonyand oust the villain and his heirs forever; 
and if he pleased, might afterwards grant the same land to tbe 
villain, to hold in villenage (c). .But if the villain aliened 
before the lord entered, tfien the lord was precluded from 
entering at all, having nothing to blame but his own neg- 
lect : the same of goods, if the villain sold or gave them 
before they were s^ed by the lord. In case of goods, it 
was sufficient if the lord claimed the goods openly among 
the neighbours, and seisEed part in name of the whole, for 
this gave him a complete possession of the whole (d) ; but 
ip both cases of lands and goods, the king might follow them 
into whatsoever hands they passed, for nullum tempus occur- 
fit regi (e)« * Where a reversion or an advowson was par- 
chased by a villain^ it was enough for the lord to claim it in 
the above way, during the life of the particular tenant or in- 
Cfimbent (f). A villain was held competent to sue all 
manner of actions i^inst any person but his lord; and 
even against him, he might have an appeal of his 
ancestoi^s death. A niefe might have an appeal of rape ; 
a villain inigfat have an action as executor against his lord. 


(c) Litt. 187. Fortefcue, c. 42. (&) Litt. 186. (c) lt>id.'l72. 
(rf) D»id. 177. (0 Ibid. 178. (f) Ibid. 179, 180. 
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because it was to the use of the testator. Bat in all tbese^ 
cases it was expedient for the lord to make protestation that 
the plaintiff was his villaiii, otherwise he'w<*ild be infran* 
chised, even though the matter was finally determmed fin' 
ihh lord, and a^iiist the villain. It was the opinion of Lit- 
tleton, that a villain coiild not have an appeal of mayhem 
against his lord, because he would recover only damageSi 
which the lord might by law retake, as soon as they were 
taken in execution ; but he might unquestionlibly have an 
inflictment (a), for the lovd was not allowed by law to maim 
his villain. 

If a villain was made a secular priest^ his lord might 
seize him, though he was not permittisd to recover him, if he 
had entered into rd^iion, because he was then considered - 
as dead in law ; nor could he retake bis niefe if a freeman 
married her: but in both these* c^a^s he might tiave an 
action ; in the laitter against, the bosbaad, and in the former 
against the sovereign of the house, for damages in taking his 
villain without Ills licence (6). 

Manumissions were generally performed by deed, but 
many acts were considered as implied manumissions. Thus 
if the lord made Ian obligation to his villain for a certain sunt 
of money; or granted him an annuity; or let him lands for 
a term of years by deed; or by a feoffment Without a deed,* 
with livery of seisin; these were implied infrancbisements : 
but not so if he made him a lease at wiH, Whether with 
deed or without, because it carried no certainty with it^e). 
If the lord sued a pracipe fuid reddut against his villain 
and recovered, or vma nonsuit-after appearance, this was 
construed to be a mauumission, because he might hy law 
have made an entry without suit : in like mtfnner, if he 
bpoughtan action.of debt| accompt, covenant^ trespass,, or 
the like ; for such suit was wildly unnecessary, a» he had; 
by law, a power to imprison the villain and take his goods; 

(a) Lit. 189, 190, I9J, 192, 194. (6) Ibid. fOS. . 

(c) Ibid. 804, 205, 206, 207. 
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kilt tlw same conshtibB would not ht drawn freai aa 
«ppeal| becpnse, saya Littletott, tbe lord coaM not bang 
bim without auch a aoit Howivery if the appeal w«# 

' {Qfttnd against the lord, a»d no indictment was peadii^ to 
save the damages, the villain, it was. thought, would be 
iftfranchisedy on aocoimt of the judgment for damagea 
against his lord («)• 

Thus stood the law respecting suck pefsoos as still con- 
tinued in a state of villenage. These Were grea/tly dinunidbeci 
in number ; but it appears from what has just been said^ 
that their condition was not alleviated from what it had 
keen in the earlier times of our law.. While the fermm of 
vUlains were left to labour under all the r^on^s of the an-> 
cie^t viUens^fi, the tejmr$ of villenage had been long in the 
bahit of increasing its franchises, and had now obitakied 
scHne degp^ee of jamaiicqE>atien< The .tenure in pure ^Ih^ 
fiage (as was before* observed) was no «iKre now to be 
found; but all I^EiaRtsoftltttdescripliQnfaadoblainedllliidese 
privileges which Brae ton giveatasooh, asyinbis time, held 
W ^hat ^^s <^iUed tnlhin saciigt {b)^ Usese |«ivileges 
were silently obtained by custom and usage, eoi^ntied by 
lapse of time, apd defended by. the legai seciintj of pre* 
^cription. As th^land so helden ceased to be possessed in 
a precarious way, it bi^un gradually tq lose its ancient 
Of'copyholcte denomination, inthe 4 Ed. I. we find mention 
0f ^mtumarii dastentes, wfakh probably meant 
^ very pesaons. in ques«ion.(£). Towards tke latler end of 
the reign of Edward UL we laeel with a new appellation; 
apd astjie fopoa^ new term expressed tbe^ lEoundation and 
title to their estate, the latter deno^ the* mtitknise ^f snek 

'■ title.: fh»yuf9isidhdtenanis.per mllsahngfuele^olunt'le 
Higniour (4^ In the.reign of Henry lY. they are called te^ 
nants j»er h m»ge^. which. wa^ expresnivja o# their. peeuliar 

(a) Litt. 308. (*) Vid. ant toI. 1. 270. (c) Stat. Extent* 

laaerii, 4 Ed. 1. (d) 42 £d. ill. S5. 
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mode of conTeyance (a) ; and in the next reign (ft) they are 
called copyholders (c), ttiearring the ccpy of the roll of the 
lord's eoiirt. 

At the period of which we are now writing, this new 
holding had become an acknowledged branch of th6 law 
of tenures, and is treated by Littleton with his usual pre- 
cision and fulness. He says, that '^ tenant by topie of courts ' 
^^ roily is where a man is seised of a manor, within which 
*^ Aiere is a custom, that bas been used time out of mind 
** of man, that certain tenants within tbe same manour 
"have used to* have lands and tenements to hold to them 
'^4n* their beiw in fee-simple, in fe^tail, of for term of 
** life, See. at the will of the lord, according to tbe custom 
'** <rffh^ 9ame mstoour (rf)." This is the description of copy- 
bd(fe given by Litlfkrton. These tenants, as'has been be- 
i^te observed, could not alisfi their labds by deed, for iii 
sueti cas^ (he lord migiit enter as for a fotfeiture ; but the 
course was to surrender the land in court, according to the 
cuttoity info the hand9 of the lord, to the use of him who 
was to have the eirtate ; upon which occasion an entry used 
to be made on ike rott to the fallowing effect. Ad hant cu-^ 
rmm 'Penkd* de Bi €t surmm redtMdit ineddem curidunum 
fkeasuagium^Sfcin mmns dorrdniy adusum C, de D. et ha- 
r^dum suorum. Et super hoe tenit pradicfus C. de D. et 
cepit de dommo in eddem eurid messuagium prad, S^c. ha* 
bendum et tenendum sibi et haredibm stcis, ad i>oluntatem 
dofmini secundum eomuetudinem mtxnetn,faciendo et red- 
dendo inderedditusserviiia et cansuetudines inde prfus de- 
bka ^ eonmetaj S^e^ et dat dorteino pro fine, Sfc, et fecit 
domino JideUt^tem, iSfc. A copy of this court-roll was all 
the evidence or muniment of such an estate (e). 

If th^e copyholders did not purchase an(f ootivey their 
estates by (he same solemnity as^was used m the transfer of 
conunoohhw es/ts(tea, so neither could they implead or be 

(a) 14 Hen. IV. 34. (b) 1 Hen. V. 11. (<;} 1 Inst. 5a. 

(il) Litt. 73. (e) Ibid. 73, 74, 75. 
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impleaded for their lands by the king's writ ; but the course 
was to enter a plaint in the lord's court, to this effect ; 
A. de B. queritur versus C. de D. de placito terr^tj videli- 
cet ^ de 6sc. cum ptrtinentiisj eifacit protestationem segui 
quereiam istam innatura brevis domim re^is mortis ante^ 
cessoris^ 8fc. nd communem legem, S^c. Sfc, Plegii de prof 
sequendOf i^c^ii;c. (a). 

Although copyholders had an inheritance^ yei it was 
only an inheritance by the custom of the manor ; as sucb 
an estate was still, in its very nature, and by the common 
law of the land, at the will of the lord. This mark of their 
original baseness hung about copyhold»estates, so heavily, 
that it continued to be the opinicm of some, even so low 
down as the reign of Edward IV. that if the lord should 
oust such a- tenant, he had no other remedy but to sue to 
the lord by petition^; for if he had any remedy that was at 
all compulsory, it was asked, how could he )>e said to hold 
at the mil of the lord ? Notwithstanding this argument, 
from that part of the description pf these tenants by which 
they were made to depend on the will of the lord,, yet it 
might be answered, that this will was not to violate the esta- 
blished and immemorial custom of the manor, which was 
idways too reasonable to permit a lord to do injustice to his 
tenants, {b). And it was the opiniou of Sir Robert Danby, 
chief-justice of the court of common-pleas in the 7 Edward 
IV, and afterwards, of Sir Thomas Brian, his successor, in 
the 21st year of that king, that the copyholder doing hb 
customs and services should, if put out by his lord, have 
an action of trespass against him (c) : and this seems to be 
the inclination of Littleton's opinion on the same {ioint. 

Copyholders, in some parts of the country, were fre- • 
quently denominated f^m the symbol and ceremony of 
surrender and grant, and were cdMed-t^fiants by the verge; 
because wLen land was to be surrendered;, the tenant used 

(a) LUt. 76. (b) lb"l77, (c) 3 >,>-.* 61. 
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to have a little verge or rod in his hand, which he delivered 
to the steward or bailiff, who delivered to the person taking 
the land the same verge, or another, in name of seisin (a). 
There was another method of surrender and grant, which 
does not seem, however, to have acquired any particular 
name.; as^ a surrender to the bailiff or reeve, or to two 
probi Aomine^ of the same lordship, who used to present such 
surrender at the next court ; and in both these cases, the 
copy of the court-roil yf^a still the evidence of the title (i). 
Besides these, there were many other different customs in 
different manors, too numerous to recount ; all' which the 
law in this as well as other cases would recognise^ so lonj^ 
as they were reasonable (c). 

*' As to the length of time that was necessary to give 
validity to customs and usages, it was laid down that^ 
no custom, was to be allowed, but such as had been 
used by title of prescription, that is,yrpm time out qfmtnd. 
But there was a difference of opinion as to what should be 
deemed time out of mind ; some reckoning it from the li- 
mitation in a writ of right ; which by the stat. Westm. 1. 
was fixed at the beginning of the reign-of Rich. I. Others, 
agun, admitted such to be a good prescription ; but, they 
said, there was another title of prescription at the common 
law, long before that statute ; and tliat was, where a custom 
had been used /or time, wherei^ the memory of man run- 
neth not to the contrary. They founded their notion upon 
the form of pleading a custom, which was by suggestii^ it 
in the above phrase ; and this was the same as saying, that 
no man then alive had any proof or knowledge to the con- 
trary (cQ. This seems to be the opinion of Littleton, and 
that which is consonant to reason and practice; for other- 
wise no custom could have gained birth after that distant 
period ; though great part of the common law, which is 
custom^ had confessedly originated since. 

(«) Litt 7S. (h) Ibid. 79.- (c) Ibid. 80. (<0 ^^i^* HO. 
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We cannot distniss the iSubject of tenures and 
Of fents. g^j.^^,gg without taking notice of a title in th6 
law which was connected with thetn^and had now grown to 
a considerable size : this is, the title oi rents. A rent, in its 
original form, was a compensation reserved to a grantor, in 
acknowledgment of a grant of lands or tenements ; and 
ia this light it may strictly be ranked among the ofhet 
services we have just been mentioning : but a rent issuing: 
out of land carried with it such a permanency, as put it on 
the footing of real property ; and for that reason a charge 
of this sort was created on many other occasions than 
where a proper service could be reserved. Rents were 
purchased and transferred with les^ ceremony tfaafi land; 
and on that account recommended themselves, like uses, 
as a commodious species of property, AH through Ae 
reigns of Edward III. and his successors, retfts iii different 
shapes had been a common object of CQrtVeyance, and the 
law relating thereto underwent various discussion. Very 
little regard has yet been paid to this branch of the law iit 
the present historical inqutr}^ ; but now it had become of 
too much importance to be passed over. 

Rents were of three kinds: that is, rent service^ rent 
chargCy and rent seek. The former of these was (as 
was before mentioned) where a tenant held fiis land 
by fealty, and certain rent; or by homage, fealty, and 
certain rent ; or by any other' service, and certain rem ; 
and if such rent was not paid at the day, the lord was author 
rized by the common law to distrain for it («), even though 
the gift was made without deed: this was also the casewhere 
lands were given in tail, or a lease was made for life, Ot 
for years, rendering rent (i). But, iff order to make this 
a rent service, the reversion must remain in the donor, 6t 
lessor ; for if a feoffment was made ill fee, or a gift in tail, 
with a remainder over in fee, without -deed, reserving a 
rent, this reservation would be void; because no reversion 
(a) Utt. 213. {b) Ibid. 214. 


CHAP. »i. EDWARD IV, »17 

remaincid in the donor, and the tenant lield bis laud imme* 
diately of the lord, of whom his dgnor before hel4 (<z). 

It was the alteratioa in tenura^imade by the statute jtoa 
emptQU^e^y that <>ccaBioped this dijBSerience. in the nature of 
such rents. Before that act, if a man made a feoffioient 
in fi^e, yielding a certain rent to ^im and his h^irs, this was 
a rent service, because there was a tenure subsisting b^- 
tw^en such feoffor and feoffee (6) : b^t since that statute, 
such a feoffment io fee^ or a feoffment in tail, or for lifej^ 
with a remainder over in fee, would not make a tenure 
bsetween the feoffor and feoffee, for the feoffee would hold 
9S the chief lord paramount. If a rent therefore was re^ | 
«»<ved by deed, on s«ch a feoffment, with a clause enabling { 
th» fi^offor and bis heirs to distraiii^ this would be a reut I 
K^barge, and not a rent service ; bei^aus^ it arose by force of 1 
tJbe writing qxAj^ and not by operation oi law; and if 
there was no clause pf distress, it would be a. rent Hck (c}« 
Agfun, if a man granted a yearly r^nt to be issuing out of 
Iiand to another in fe^, or i^ tail| or for life, and the like, 
with a clause of distress, this would be a rent charge; and 
if it was without a clause of distress, it would be a rent 
aeck, Eent seck» says Littleton, was, a9 it wer^ reddUp$ 
aiccusj because no distress was incident to k (of). 
, There were many ways in vhi^b a r^pt service might bi9* 
come a reat seek. Thus, if a tenant held by fealty and 
qertaia rent, and the lord granted the rept by deed, re* 
serving the fealty, and the tenant attorned; here, because 
the tenements were not hold^n of the grantee, but of the 
Iprd) who reserved tb^ f^ty, the rent would be a rent 
seek 1^)' If the lord granted the homage of his tenant, re- 
serviug to hims^ the reomant of bis ^rvices, and the 
tenant tttoi^edy the tenure would be of th^ grants and the 
rent wa0 seek (f). 1%^ sama if land wsii9 l^t for life, and 

(«) jmt. 213. (Jf) IWd. 216, ic) Ibid. 217. (rf) Ibid. 31S, 
(e) lbid.a?5. (/) \b\a.2n. 
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the lessor granted die rent to ^nodier^ reserviBg the rever*- 
sion, this rent would be seek, because the grantee had 
noihing in the reversion (a)* Under the name of " rever- 
sion/' the rent and services would all pass, as incident 
thereto (ft). 

' If a person who had a rent charge, or rent seek, was 

once seised thereof, and the tenant did not keep up his 

. payments, his remedy was to go to the land, and demand 

* it ; and if it was denied, or the tenant was not there ready 

I to pay it, which amounted to a denial ; in either case this 

: was a disseisin of the rent, for which he might have an 

assise; and if after recovery and execution it was again 

denied, this was a redisseisin (c). But if the grantee was 

denied the rent at tlie first day of payment) then he had no 

, seisin, and so no remedy whatsoever to recover it ; and 

therefore it was usual for the tenant, when he attorned to 

the grantee, to give a penny, or something, in the name of 

seisin of the rent, which intttled him to an* assise after a 

denial ; for the delivery of the deed of grant gave not such 

c a seisin of the rent as to maintain an assise. 

.The remedy for recovery of rents was sometimes two* 
fold. Thus, in case of a rent charge, the grantee might 
'chuse whether he would sue a writ of annuity or make a 
distress ; but he could not do both ; for an avowal of a 
taking would charge the land and discharge the person (d). 
If a grantor chose not to be liable personally, he might add 
a clause^ providmg, that the grant should not extend to 
charge the person by writ of annuity, but only to charge 
the knds and tenements, &c. (e) Again, should the deed 
of grant run thus, ** that if A, of B. be not yearly paid at 
'* the feast of Christmas, for the term of his life, twenty 
'' shillings, then it shall be lawful for the said v^. of B. to 
'' distrain for it in the manor of G. Xc.*^ here, because no 
annuity was expressly granted, but only that the grantee 

(a) Litt. ffS. (i) Ibid. 229. (c) Ibid. $3$. (rf) Ibid. J1T>. 
(0 Ibid. 23a 
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might distrain for such an annuityy the persoa was consi- 
dered as not charged, but only the land (a). 

There were some curious points of law on the ex« 
tinction and apportionment of rents. If a man had a ^ 
rent charge to him and his heirs, and purchased in fee any i 
part of theland out of which it issued, the whole rent was ' 
extinct, and could neither be recovered by distress nor by 
writ of annuity. Yet, if it was a rent service, it would .; 
not be an extinguishment of the whole, but the rent would \ 
be apportioned according to the value of the l^d. In some } 
instances, however, a service would be extinguished ; as 
where land was held by the service of rendering to the lord 
yearly, at such a feast, a horse, a golden spear, or a clove- 
gilliflower, and the like. If the lord purchased part of the 
land, the service, as it could not be severed or apportioned, 
would be taken away (b). But where a man held by ho- 
mage, fealty, and escuage, and certain rent; there, in-th« 
above case, the rent and escuage would be apportioned, 
and the homage and fealty abide intire to the lord for the 
rest of the land (c). It being reqiured bylaw, that the land 
should be held by some service, and as these were not ex« 
pensive, they could not come under the same reason as 
a horse, golden spear, or other intire service, which the 
tenant, after the land was divided, might not be able to 
■provide. 

There was likewise a difference, where the grantee of a 
rent charge came to part of the land by his own act, and 
where by course of law« For if a man had a rent charge, 1 
and his father purchased part of the land, and this part 
descaided to the son, then the rent charge wouljd be appor* 
tioned according to the value of the land {d)* 

There wcire other circumstances which amounted toa , 
disseisin of rent; and such as were a disseisin in the case of 
one sort of rent^ were not so in the case of another. This 

(a) Litt. 291. . (b) Ibid. 339. (c) !l»id. 988. (<0 Ibid. 7%*, 
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bus been toiicbed before (a), and the Uw seems now to be 
laid down nearly iu the same mauler ; tbat is, there were 
ilksee causes of disseisin of a rent service ; namely^ rescous^ 
replevin, and inclosure {by There were four causes of 4i9^ 
seisin of a rent eharge, namely, rescous, replevin, inclosure, 
and denial ; and only two causes of disseisin of a rent seck^ 
namely, disnial add inclosure : a medac^ to prevent a dis* 
tjress was a disseisin of the three kinds of rents (c). 

Such was the shape in which the law of tenures appear- 
ed in the reigns of these two kings. From thence we shall 
proceed to consider the nature of estates. 

After what has been said in the reign of £d« > 
s a es ai . ^^^^ jjj^ ^^ |^^ ]^^ ^£ entails and limitationa 

in remainder, very little need be added to this part of our sub- 
ject The curiosities that arose on these topics constitute no 
small part of the learning of real property during this pe<- 
riod. To enter into a detail of such inquiries would lead us 
too far; and the great outline of estates-tail, as delivered 
by Littleton, corresponds so exactly with what has already 
been mentioned (d), that it would be an unnecessar/reca- 
pitiilatio6 to adopt much from this great authority. 

The manner in which this author divides estates^tail is 
diis : If lands were given to a man and the heirs of hia 
bt>dy begotten, this he calls a general tail; because, what-* 
soever woman he married, every one of his issue by possi- 
bility might inherit as issue of his body. A special tail 
was, where lands were given to a man and his wife, and 
pne heirs of their two bodies begotten ; because none could 
idierct but tjbie issue of those two persons : all these, as well 
as gifts in frank-^marriage, were specified in tl;^ statute de 
donis. Other estates-tail, says our audior, were by the 
equity of the statute ; as lands to a man and the heirs male 
of his body kagotten, or heirs female of hia body begotten (e% 

(«) Vid. ant 17. (6) Litt. 937. (c) Ibid. 238, 239, 240. 
{i) Vid, ^. 139r' (e) from 8fpt. 14 to 21,. 


" Among o Aer instaiiees of agreei^nt with iik€ olcl law 
6f entails^ it is expressly laid down by Littleton, Aat in' 
ease of H limitation in tail male, and the donee baying issa^ 
at daughter who had issue a son, such son could not inherit 
performam doui ; because he ought to convey his descent* 
wholly by the heirs male (a). Opinions, though of n(^g^eat 
authority, had gone so far as to say, it would be otherwise 
in a devise (&)• Where a limitation was made in tail fe*> 
male, the dai^bter woul^ take by descent in exclusion of 
tiie son ; and this was by force of the statute; but it was 
not so in case of a purchase. For where land was given 
for life, with remainder to the heirs female of the bddy of 
T. S» who died and left issue a son and a daughter, afte^ 
which the tenant for life died; here it was held, that the 
daughter could take nothing, because she-was not hieir ;^ for 
abe must be both heir and heir female to answer the li-^ 
mitation of the deed, which she could not*be during the> 
life of her brother (c). "^ 

If lands were given to a man and his wife and the heirs 
of the body of the man, there the husband m as construed to 

, have an estate in general tail, and the wife but an estate 
for term of life : if to the husband and wife, and the heirs 
of the husband which he i^hould beget on the body of bis 
wife, there the husband had an estslte in special tail, and 
the wife an estate for life (J): but if to the husband and 
wife, and to the heirs which the husband should beget on' 
the body of the wife, there both of them had an estate-taff," 
because the word heirs was not limited to one more thaii 
the other (e). If it was to a man and his heirs which he- 
should beget on the body of his wife, there the husband had 
an estate in special tail, aiid.the wife nothing (/>. A gift 
to a man and his heirs male, or to a mao and his heirsL 
female, was held to be a fee-simple, because it was not li- 

•. {«> Xalt, «4..VMna«t. 6. ' (fe). 1 lost. iJ5. (t) 9 Hen^VI. 3a. 
(^ ytt. 26, 37. Vid. ant. 6. (t) Ibid. 38. ff) Ibi4. «9*. . i 
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[ tf^t^Mffdt^ not only fees h^fges^taih ^od therefoirey m it^ 
{ was iieoe««ftry to We tbe \«(Mrd ^ri^ to ixMivey % feo^ k 
; mm likeiwe H^iBfSttry to h^jfedie word body, t^ creako^^ 
; fee-tail(ft>i 

Tb9 Ude of ^efMEi^ ii» taii aft^fomhUiHy of mm eiv 
tinct,, 49 deacribed bj Lfittybltn^ yi'vik Jziore ktitikl^ than ia- 
the O/e? Tei}ur<& (c). It 19: tbexe ioaUuicecl iv a 6f>ecial tail 
. to ^ man. arijd hi^ wife : bu^ scow we &id> if lands wer«i 
giv^ to a. man. and bis heir wbicb he shall h^get on the; 
body of. )m yi'iifir vbjBve tha wife had nothing, and the hu»vf 
bipd was done^ in. special tail, the husband mi^kt be^ tenant, 
^ter ppsi^bility {d). Noon^^ eoidd be tenant in tail aftea 
, IK>^ihifity of issue extinct^ but one. of the donees beiag^ 
c^De^^inspeeialtail; for adonee<in,general tail was always. 
wi0w the possibility of haying iasne;^ and for the sanifr: 
^a9on^ the issue to such donee ia special tail could never 
be tenant in tail after possibility of is3W3 extinct (e)« 

Ther^i^ qipe species of ealatea in speeial Ui^, c»Ubd 
i^tsitfts mfmnk-ffn^mf^^ wbicb were very ancient gifb) a|> 
co9)mpii|law^anjl are ^^ntiooed in the statute de4onis CfH 
s|i^<^ wtjch it ^^ bold, t^t.land! given with a wiCn in. 
fl»i^VpiArriago Wj96, without aey olbss fimiftaliony aQ^esr^ 
tf^e^to^ tbf^ bn^blmd^a^d wife^ wd to the bairsibeiNe^ft^ 
tbe^i b«jg€ttf^ ; and thprefor^e^ thait the issue of tbesocondj 
^iife.coiiJd i|(;^inberit it^g}^ Sinitethe (baeaQfjQIaniJUo/ 
a,a4Bi^f;t^jtVvbo sp^^ very particularly of tbesegifts^tbe 
lfw.bad«alt^r:€4 a9)tQ the eii^nption allowed tosinsb^neet 
a^d tfaj^k heirs lirom doing service* It is clearly laid down . 
j by both those write^s^ that the thjrdheir> or> as Bracton<A) 
I npQre /particularly calculatea it, tbe issue in the fourtbdot^ : 
fgf^ (vealvmng tbe dona^ i^r iA the^ first degree), should^ 

(a) UX!^ dl. (h) Bro. Tftil. 3. (c) Yi^ ant 6. (d) Litt. ^tk 
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cOitimente Soiiigjhe scrticiSs ; ^eAils i< faPsairfby Lif-^' 
tletbrt, that the fourtfi ctegre^ siouM pass, an* tli6 issue i&' . 
tB^ fifth degree should db tlte first setnte (aj^ ftiettv^dti' '[ 
givfen for I'equlrhigthem then to do tftiS aicbuirtb^ed'^ertitijs'^ 
i^; that the is$ute pafst the foiir& degree ifti^ht marry by tfee' 
eidlon law : no reason is' given for the (fiflferetlt limitation' 
mside by our older writers. This exemption from* sendee--* 
did not, however, include fealty, which mu^t beperforrtie** 
by the donee and the immediate issue (0); and' after ^fi 
fourth degree, ftortiage aiicf theofther services' wei'eto' be 
performed. In the eariy times of our law, all gifts to- af' 
wbman in order to her marriage, were (iaHfed mdritagia ;* 
and were distinguished into those that were /ree, and those 
that were not ; but nbw tlieterm was used only as ciouplerf 
with the former epithet, and we no longer hear of any bat 
giftis in FKANk-wttmag;?. 
' The titlie of tfenant per legem AngEa^ or Hjf thecottrtesp^ 
ofEngiand, was iwour olfflaw derived from gifiis inmaH- 
fagm fc). When' fand was given in such a way to a wo- 
man, and 2L child' was hota, the husband> after her deathy 
enjoyed it for life &s tenatit per legem AngKa. Thus tfic. 
law stood in the time of Gianville. In the time of K^c- 
ton, thrs jt/5 marifi was extendJed tb <r//' inheritances. So 
the law continued'; and' eonforniably thereto it is laid' 
down by Littleton, that when a man took a wife seised iti* 
fee-s(]mple, or in fiee-tail' genera!, or, as Littleton addir, 
seised .as heli^ ita special tail, he diould be tenant by the' 
courtesy, if any issUe' were born {d). Thus a muich'Iargetf 
field was opened for this' dkim* of the htisBanddiaii wa^ 
warranted by die o'phiions of our oWer lawyers; *- 

Thus stodd' the law respecting estatesibif were fouriderf 
on the Blztutk de dbrtis: ' .- . 

The ilfiAiccess of soriii^ attempts that wertJ iiladcf td Ye- 


{d) Litt. 35.' 
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fine on the restrictions of the statute de doniSf and the 
mtfnner in which such attempts were treated by the courts^ 
shew that some doubts began to be entertained concern* 
ing the wisdom and policy of long entails. We are told(a)^. 
Perpetuities that in the^ reign of Richard II. Rkhel, a 
declared void. Judge of the common pleas, having issue many, 
sons, made a settlement on them in tail, one after another ; 
with a condition, diat if any oAe of the sons aliened in fee, 
or in tail^ then his. estate should cease and be void, and the 
land should immediately remain to the next in the entail ; 
a, condition which became now necessary for those to, 
make, who apprehended the consequences of the judgment, 
in Octavian Lumbard^s case, determined in the reign of 
Edward 111.(6) The framer'of this deed, probably, did 
not doubt but such a condition would still be thought de* 
serving the support "once given to entails. But that incli- 
nation was gone off, and this new device of the judge was 
declared void by the court of common-pleas in the 2d year, 
of Henry IV* A like settlement made by jllstice TAirn-^ 
, ing (c), in the reign of Henry IV. was also solemnly ad- 
judged bad, in the £lst year of Henry VI. It is. not 
enough to say, that entails were no longer favourites in 
our cojurts ; for Littleton gives three learned reasons why 
the limitations above-mentioned were substantially void in 
law, in their original creation. First^ because a remainder, 
that commences by deed, ought to vest in him to whom it 
is limited, \i'hen livery of seisin is. made to him who has the 
particular estate. Secondly, because if the son alien in fee, 
the fee-simple and freehold is in the alienee, and in none 
other ; and, therefore, that such remainder could not pos- 
ipbly .commence immediately after the alienation to a 
strainer. Thirdly, beca^se upon the breach of the con- 
dition the dotior ought to enter, and not the person in jkhe. 
remainder, who was no party to the condition: for all 

{mfhhU ?ct rSO. {*) Vid. ant. 14. » 1 latt; S7r/b. 
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ivhicb reasons this new-invented perpetuity^ says he, wat 
void in law (df). 

But it wat not sufficient to repress these extravagant 
refinements on entails. The statute de ddnti still operated 
with ^redt force on laiMed property ; and it was thought . 
expedient to contrive some method of a general natar^ 
Which^ to a certain degree, should have the effect of 
a repeal. In the course of tlielong contention for powe^ 
between the Houses of York and Lancaster, some ten^ 
pa»rary motives migh^ contribute to promote such an at* 
tempt. An impoverii^hed gentry,, and a nobility exhausted 
by the expences of like field, were eager to obtain a power 
^f «xefaiai%h^ the 8k>w|>roduce of their inheritances for die 
common nedium, which was current every where ; and 
which. could now be procured from a commons dailj^in* 
ereastiig in>ridies*by the cultivatibn of foreign and domestic 
trade. Not w^ this the only motive £»r oiakin^ aliena^ 
'tions of land. To persons qf anettibarrassed circurostan* 
ces, to whom mdtney afforded no temptation, a full domi* 
nion over their o^n ppoperty^ If not a desire to alien, was 
extremely gratefiil. These were as much inclined as the 
former to avail themselves of any legal means of enlarging 
that dominion. To such, the possession of a clear fee* 
sinpM was far prefenible to land, when under the tie and 
incumbrance of an entail ; the owner m^fat tlien satisfy his 
caprice in the full management anid disposal of it, regard*^ 
less how it lay open to the fcurfeitHres and penalties which 
{be law m^ht enforce on. property not entailed. The 
wishes of aH these vfere at length gratified in the reign of 
£dward IV. aad we «haU now consider the steps which 
led to this important ewrent. 

We havie seen (6), in the reign of Edward L that the 
{3[Iei^ had invented a method of conveying in moxtmain, 
by meanji of a/eigwerfrecarery, upon ^prtedpe quhd red- 

(«) LItt. lect. 7«1, 7«^ 7513. ' C^)'^id, ant. vl II. 15S. 
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iai^ isc. £e{gimd recoveries cotim^ed fijtill to beuse^ 

as a mode of conveyance ; and when theywerte.notto llw 

prejudice of any of the persons protected ^om tbeai bythe 

Itoitiles of Edward I. they 'were accounted a good assure 

aace to a purcba«or> and recogniae^ as sucl^ by tbie courts 

pf law. During all tbe jeigh of Edward Hh and his me^ 

ces8or«9 the^e is i^peated naeotion of ri^coverie#, wbicjb pM 

Ve MnderiStood in no other li^t than fis qiodes of coayey* 

ance. But these, like olber oc»i^!!evyance9> if /defetelive m 

I any of iheir furoperttes and requisites, ^'ere~ liable to be 

I ^WBStioned by the paities, or-their heirs ; Mfhicb ^as u^iiBlly 

i done hjfalsiftfifig the ret&eery^ in aonie act^m, «kber by 

^ ' aMse CM" byprdRcipe. If tbe person 0iifferi«g « rs^ooyery 

vaa tenant in fee, be was such a complete i9^iwer.<tf tl^ 

estate, that, provided all due bmm wart obaehfed, nom 

but lerjDoia could h&ify such 'recovery^ But?if he wai 

tenant in taS, an idea bad prevailed,ithaf; tbe issue posseamii 

a title paramount the temnt, "^Mch w^A enable him to 

falsify the reooTery. This aotion aeema to have goverjied 

for some time ; tiS at length, in the Teigns of Henry iy« 

and¥. some doubts began to be enteitbaSwed, whether • 

recovery ^ilEened by tenant ia tail' waa not ^good agaittst 

the issue; and it had accordii^ly became the pnictitsefor 

\ tenants id tail, wbo Granted to grt jidl of the entail, and 

:' sell tiieir land; to convey atnder' the saastion «f a ptrefeendi^d 

; rjBCOvery agamsttliietn an a pree^ife qmiMreddnt^ i^.; (&r 

I thifi (saidthey)bc9i^'^a a(denurjudgaieitf,andsiippQ8^dt» 

i be upoff^ a right tried^ the issjue, who oonid fa^kven^ better 

title then tbeir anoftStor, iimi^ aliqaiesee in theaateajdc^ 

ment which birred him. Oi ibis opiniba waa the oeiitt 

in the 3d of Henry VI. A w^ €rf ligbt viis ihbm 

brought agatuH ikhe tenant in tail ;^ and ttpm bia maMng 

default, die court shewed' gteat fl^ladtanoa ia pf^sii^ 

ji^gment^ because, sai4tbey, it urill bi^ d|a'il<H»<ia)w 
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Anopuuoti so exj^idl Ji^this) WAS snAekdal f^'^ncoiMge 
diis application of a r^cov^ry upon a precipe. It seetiis 
delivered by the court ta a toimion point of Ibamihg; it 
was probably nothing more tiban Viras generatly admitted, 
and the very object^ peiiiap% the partiies to that sfuit had in 
yievr. Howen^er; this ^ontikSui^^ like many other pl^vaiU 

: ing .nbtioiis Mrhich ha^m irot ^received tb^ sanction of a judi* 

. cial determination, without any very gi^neml effect ; ai^ the 

consisifiience of a feigmed recovery barring an estate taU, 

was not a Ittlded and testabUsh^d point of law; for in 7 

Heik VI.-(o) it tms ^iii, if a tei^aht in tail lose by/ff&^ 

. ph€Lf his issue may htve a foriftedbifi aigainst the d^mlEind* 

,' waU But imtM^hstanding wliat iy^s held lrebpe(^g a^b^^e 
plea, it was contended as a tiling of coui*se, in 37 Hen. VI. 

. that ii .recovery by defuuit in a writ of right might be 

; pleaded in bar of Ihe is^ue itt «k fditnedoo(&). This was | 
not allowed by 4be counlid on the othek* sid^, who see&ii i. 
notwithstaHdk^ to ^e&y that stedi a recovery might bar | 

^ all mesne tbarged^ but not the is^^ne^fdr they claimed para- I 
mount. It does liol appear i^bat Jiidgment was given ; i 

• forjkh^ 4^U8e was adjourned, t'bis proves, that whatever f 
the pfftictk^ m^t be, thet^ Was,.at kast, a diiference of ^' 
opinioil c5ncerning this point> iti the reign of Henry VI. ' 

But &id difference of opinion seems tdhave been 'tofa«« 
£»ed jpriteqHdly to eases where the t^nantsuffered the reco- 
fety to be had against him by a plain and palpable collu- 
iliii^ of iSu M^> widiout miiintaining his title, as he ought, 
by going to a fair and real trial. Of that complexion are 
nllr the cases thitha*^ hitherto been nientioned; and an- 
other which might be added from Littleton (c). But there' 

> was ano&er method of sufiering a recovery, than by^the tb* 
Isi^nt^ iefaull; and that was by the tenant making his d6« 

^fmice, aiKl' Vouching over a warrantor, ti^m h^ might 
ptoam^ t6 make default j aud dieti, the lrec6Very not being 

»<«)'rHto.lfir*'39. <l) aTItoiJ.VI.3l,b» (O LHU i*ct. 68i. 


:3«B HENEY VI. *HAt.«w. 

' by ibe covin or coUusion.of the temni, iwbo had dcme ali he 
could in YOiichipg his warrauiUM*, the judgment of recovery 

r yv{k9 complete by all the rules of law. Such recoveries are 
mentioned by Glanvilley.Bracton, and all the old writers, 
and ^^ere as fair a proceeding as any other adjwi^ed canae 
could be. Among all the eases about reoorering by de- 
faulty there is no opinion, either one way or the other^ on 

. a recovery by default of the vouchee; but it should seeni 
'Jrom the famous case of TfUtarum^yfhich will bemenUoned 

.presently, that no doubt was ^atertaioed about the effect of 
such a recovery to bar an eotail. It seems that it had been 
long the practice to suffer recov^es in that way^ for that, 
vary pui'pose ; and that the decision, or rather the opiiiion, 
then delivered wa9 nothing new. 
Tjihafnm's The famous case of Taltarum is in 12 Ed. 
<^^ IV. ; and has ^^ways been considered as dosiqg 
0US question : not that the court there directly decided the 
point; but that while they determined iu that case agaimt 
such a recovery improperly suffered, they seemed to aclmk^ 
that a like recovery properly suffered would bar the issue 
in tail. The case was this : In a writ of entry on stat. 
b Ric. II. the defendant conveyed to himself a title under 
anjentail : the plaintiff replied, that one Ta/farte^n had be- 
fore brought a writ of entry against a^ ancestor <^ the 
defendant, returnable at .such a day; that the parties ap* 
peared, and Taltarum co\^v^^d against him of bis own 
^possession; that the tenant made defpt^ce, and vouched |o 
warranty one Kmg, who was ready,, and entered into the 
warranty, and the mise was joined c^ the right; that Tal- 
tarum imparled, and afterwards <;ame into court; and the 

. vouchee came |M)t, but in cont^pl madedefaplt; upon 

^ which the demandant. had final ji^dgmetit^againsl the«^- 

inant in tail,, and be over against the ypqciiee; by force,^ 
which recovery TaUarum entered, afac) infipoffed the plai^ 
tiff. In this manner is the recovery pleaded. The de- 
^da^t roj^iued, that all tbia niig|^t be trqr/butl}iatbe- 
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fore tb? teco^eri hy TtJt4irum, die teimttt in tail had iiH 
fluffed anoth^^ wiio had re^ofeoffed fakn in tail. 

Upon these pleadinga iJbe following question arose: 
Whether the defendant who claimed under the first entail, 
was barred bj a. recovery sii£fered by his anei»Rtor at the 
tkn0 he was seised of a later entail, created siace? This 
was the point before the court. In debating the matter^ 
pt seemed to be agreed by the whole oourt^ that a recovery 
by dff^ultof the vouchee was a bar to the issue in tail; and 
it ^ems as if they rested the reasoti of its beiog.a bar cAi^ 
lirely upon the recovery in valtie i^aioHit the vouchee. Fur* 
^ iher, it was said by one^of the judges^ that an ei^ail cannot 
b^ destroyed by a recovery in valoe, unless diat which is rcr 
covered go in the place of die other; and that cannot be, 
^nle^s the recovery in value be i^inst the doner ; in which 
case it was a settled point, if A, give land lo fi^ in tai3^ 
and he recover in value against ji. that Ae issue of £*dnU ' 
bave-a formedon of the land, so rec^ovefed. Consistent]^ 
with this, as the recompence goes to that issue only who 
Jbses^ the estate, the defendant in the case in question, who 
(Jaimed under an entail of which the tenant was not seised 
at the time of the recovery, could be intitled to no reconh* 
pence in value^ and therefore would not be barred by the 
recovery. 

Thus did the court, in debating the dfect of a bar bya 
recovery, conBne itself to the strictelst tecbnieal reasoning. 
iJpon the priucipfe which had been admil^d in Odat^uui 
JLumbard's case, and recogniised in some others, both h| 
ihe reign of Edward III. and since^ they considdrcNl a t9^ 
compeoce to the issue asa sufficient reason for depriv^ 
him of his estate; and a recompence in value to thereco* 
yeree being. part of tberjudgment in 41 recovery on apr^ 
pipe^ this proceeding was, in its v^ frame, happfly .adapt- 
ed to the purpose* A recovery seems to have .forced it^ 
self upon the courts, who recognised it^ edects no farther 
than diey were obliged by the legal circumstances attend- 
ing it. ' ^eir dedaion in this caf^ was entiii^y confofm- 
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ftbleto die erxaoCveqtiilite of the^dlBedtlig; ftr A^yeit^ 
pectedy ai was before obBetved^ dM <th^ Veacliee «he«iM 
be the dotror^ who brnd xettnAy ettgaged to HWrafat upoa 
die original <gfrt of the land (a). ^ 

Such Were the grbimdd upoa whidi a recovery Was ex^ 
plained and sdpportedy when it was supposed, or at least 
pretendedy to be a reid proceeding* In afters-times, whw 
it was considered merely us a fiction for the purpose of 
baning estates tail, the aanae language was adhered' to^ as 
^ best way of reconoiliag it to reason and to law. But 
widioiit reooorseto dbese teehtiicid arguments, the appKca:- 
Iktt of a reeovery to the purpose of barring entails, may 
%e defended on other grounds equally consistent and legal. 
Wby should it nofbe at bttce said, ^t the recoverer rectr- 
vers the lund by better tMef t fiction, surely, as fair as 
Am of a recovei7 in value to the issue. As this is the plain 
sense of it, yufktn ttie prscipe is brought against a tenant 
Yii4ee, why sliouid it not, and why should it not be so^ 
MOW0d> when bronght sfgainst a tenant in fe^-tail f 

It shoidd seeniy^at^ slight consideration of the^a* 
tote fb) de d^nis wHl r^der such an apology as the infers - 
enee drawn from ^ recoterf in value, perfectly unneces* 
aary; It was intended by that act to bind up the hands of 
the tenant in tail from prejudicing his issue, but not to 
prelude third peiMns frote pursuing dieir lawful claims 
against the land entailed. It could not be said, as in op- 
posi^on to liietr rigit, that the wiH of the donor should 
• ^ observed. Thiit aftatute provides only against voluiv- 
imt^ aliettatiotis> and, tnnoiig others, declares, that a finei 
tH^^ed of such entailed land shsdl be void ; a fine being at 
lil^t Ihne an amicable Imit for the single purpose of trans^ 
#Mi% the possessiete and right of land. But t^ afi invo^ 
litntfif^ alienations, to ril recoveries by right, such land 
Mtafled wtt9 still ii&d>le, notwithstanding the atriet restraint 
on alienfttion by (he owner. Apnmpe was tiien an adi^ 

(d) If Id^ IV. 15* ie> 30^ tK ; (IJ Vid. aril. vol.a Id* '^ 


:^mAf.ai». ^W ART) TV. .3^l 

.wrsaiy wit; ai^d thai^h the Qh^dMMn had aboul that 
tiine coaverled it to its pves^ use, even tb«ii» if a rew 
rery w^ ha4 tbereeo^ it carried witb it the preteoce of a 
. r^pvecj bj lawful title, and bound onlj as sucb. When 
such proceedii^ grew in^re geo^raly it still bore its origi- 
.ml iioport ; ai^ under sdl conaidejri^onftof it, wiUi regard 
,lp the recoveror, ifscoTecee, and tW thing recovered, will 
. b^ear no other coaiinent or co^clutton, but that the reco- 
very was bad hj lawful rigbt> r^gMhuJy de<:^Ubd upon* Tbe 
statute de donu had not talc^u away ^ueh a mode of alifSttfi- 
tion; and,^ of course^ ^ estc^e laily in its vei^y origin, was 
liable to.be barred by a vciQpvery in a judicaal proceedii^, 
as well as by a collateral warranty. The lord chief jus* ; 
tice Chok^, in the caseabovementipned, seems t9 conaader \ 
it in that light; and when that judge had been spoken of '^ 
in later times, as the author of a new device for barring en- : 
tails, he is very justly vindicated by the great commenta* 
tor on Littleton, m ho says, '^ it was upon former authori*^ 
' ^^ tie3 and opinions of judges, discoiver^ by bJHki, wi ts- 
" sented to by the rest of the jud^s {0),*' 

\y hatever may be the true reasons upon which tUs poiot 

. of law is to be explained, it is certain that this soleouidf-^ 

claration of it by the judges had a more e&tensive influence 

than almost any thiqg that ever came from the courta at 

Westminster, respecting private rights. Itmadeanepocba 

in the history of landed property. |t bad the effect, in a 

. great measure, of repealing tb^ statute i2e douis ; fpr aftft 

this^ every tenant in tail bad a power of barring his issue,ai|d 

.those behiad in remainder; not. by .cOippensating tb($|n 

with a real equivalent, aa was required upon the principle of 

Odavian Lum^ard^s c^se, but by the suppoi^d and ideal 

ffcompence of a recovfrj ^i. value against the ypuchip- 

.The etatute h»d tbencejTorw^rdno other fofve.^a^ ^o^^ 

able persons to make entails, with long substitutions of 

>■ . .' .1 . ; ^ 
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remainders, \Aach could uofiiave been created at common 
law, and which every tenant, m he earne into possession, 
had the power of destroying by suffering a recovery ; a 
power which was most commonly exercised as soon {ii) 
as the party was of years to. do 1 legal jgict. 

Since the period when we had occasion to con»der the 
widow's title to dower, a v^ry^matetial change had taken 
place in the judgment of the law on tht^ subject. Glan* 
ville reckons three sorts of dower j that ad ostium etclesio!, 
that ex assensu patrisj and the rationabHis dos assigned li^ 
or dower, the common law. The two former were ap- 
pointments made at the time^of the marriage ; and if these 
were not made, the widow had a title to claim the third of 
her husband's freehold; but in analogy with the idea on 
which the two former were to have been made, this was 
" to be a third of such freehold as the husband was seised 
' of on the day of the marriage (6). lu (he same manner is 
-the rationabilis dos spoken of by Bracton and' FJeta(c). 
Bat in the reign of Edward III.' we find the widow's 
dower is said to be a third of all that was her husband's in 
%is life, in fee-sitnple or fee-tail ; as if acquisitions that 
had been made after the marriage w^ere to be liable to 
dower. This alteration in the law of dower had obtained 
'between the 13th of Edward I. and the latter part of Ed- 
; wardlll.and might have crept into an established piece of 
law, from the liberty which was allowed even in the time 
of Glanville, for those who had but small freeholds at the 
^ time 6{ assigning dower ad ostium eccleda, to make some 
provision^ engageftient to augment it by such new pur- 
chases as might afterwards be made (rf). Whatever might 
be the origin of this new doctrine, so thoroughly was it 
^fettled in the times of Henry VI. and Edward IV. that it 
' wasthien laid down, that " where a ihan was seised of lands 

(a) Black. toI. H. (6) Vid. ant. toI. I. 100. (c) Vid.aot. 

vol. L 312. Flet. fol. 341. . ^ ^ <il) Vd. 9^ vol. I. lOU 
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" or tenements in fee-simple^ fee^-tail general, or as heir in - 
^* special tail^ his wife shouId.be endowed of the third part . 
^ of such lands and tenements as were her husband's at any 
** time during the coverture f so that not only what had 
been acquired since the marriage^ but also such as had 
been conveyed away were now subject to the claim of . 
dower (a). 

Again^ dower ad ostium ecclesia was not permitted in 
the time of Gtanville to amount to inore than a third ; and 
if it was more, it would be admeasured down to a fair 
thirds But it was laid down by Littleton, that such en- 
dowment might be of the whole of a man's land. To 
make such a dower, the man must be of full age and sejs* 
ed in fee ; it was to be done after affiance and troth plight- 
ed ; and after the husband's death the widow might enter 
without any further assignment, the quantity and certainty 
of the parcels having been openly declared at the time of 
the endowment (6). Dower ex assensu patris, could like* 
wise only be where the father was seised in fee ; the per- 
son endowing was to be son and heir appar^t; and the 
parcek were to be assigned with certainty, so that the 
, widow might enter without any further assignnient. It 
was thought that a deed should be made testifying the 
father's assent (c). There was this difference between 
these two dowers, that a widow might waive that ad ostium 
f cc/e5t<e, and resort to her dower at coinmon law, contrary 
to the usage in Glanville's time ; but if she had once en- 
tered, she would be precluded from such option (d). 

If a woman was not above nine years of age at the death 
of her husband, the law pronounced that she should not 
be endowed (e). A woman could not be endowed of 
Idnds or tenements which her husband held jointly with 
another, but otherwise of land he held in cOmmpn(/). 


|«) UU. 9<L ' (&) Ibid. S9. . (c) Ibid. 40. . id) Ibid. 42* 
CO Ibid. 36.. , (f) Ibid. 45. 
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Neither a tenant in tail of ftiU age, nor a fenant in fe^ 
withiir age, cavSd endow ad osfium eedksiar; yet an hi*- 
fant cotild endow ex assensu patris, tftia not being constrn* 
ed^ to be an act of his own (a), but of bis fedi^. 

Tbus far of the three speeies of dower mentioned by the 
oldest writers upon our law. To these there is added by 
Littleton another, which he calls de la pluis beale. This ^ 
was where a man seised, for instance, of forty acres of 
land| held twenty acres of one by knight's service, and the 
other twenty acres of another in socage, and took a wife, 
and died leaving a son within age ; so that the lord entered 
into one part as guardian in chivalry, and the widow inter ' 
the other as guardian in socage. If the widow brought a 
writ of dbwer against the guardian, he might pray the 
court, that she should endow herself of the most fair of 
the tenements she held as guardian in socage, according td 
the value of the third she claimed in the tenement); held'by 
knight's service; upon whichjudgment would be given for 
the guardian in chivalry to hold his lands quit of the 
dower (ft) : after this judgment, the widow might call to- 
gether her neighbours', and in their presence endow herself • 
by metes and bounds of the fairest part of the tenements 
h^d'in socage (c). Such regard was paid to the interest 
of the guardian in chivalry. Another species of dower 
mentioned by our author is, dbwer by the custom, ^us, 
in some counties, the widow might have the half of the 
tenements; and by the custom of some town or bofougfa, 
the whole (rf). Thus he reckons in aff, five speciear of ^ 
dower; namely, dower by the common law, dbwer By tKe 
custom, dower ad ostium ecdesicB, dbwer ex assensUpatrisj 
and dbwer de la pluis beale {e). 

The two'estates of ^ewanf by the courtesy, and tenant by 
dfyw^r, seem to have borne some relation to each other^ ^ 
as if the claim of the wife in one case, and of the husband 
iallie otfa»9:, wereriatfiided oh e<jpial 0>iisiderati(i8a.ia laif 

(a)Litt.4«.57. (6)Ibid,48. (c) ftid. 49, 50. (i^VtnitPr. {e)VM.%U 


^vAin policy..^ Thus a seisin ia fe^i. in fee-tail general^ or 
as heir io special tail^ was laid dowa by Littleton aa the 
proper estate in the husband to give a title of dower^ md 
Ui the wUe ta wake her husband tenaipt by the coorteay^ 
And afterwards he states it still more speciall)^ that when^ 
pne^ of the parties was. seized of such an estaJie, as by poar 
aJIbiUty the issue that might be had between them, would 
inherit to ksi ancestor^ there the other party should be.iiM' 
titled, as the^ ^ase might.be, to dower^ or the Qpurtesyrand 
Otherwise not. For where tenements were given, to isi man 
and the heirs tfcat he sho^uld beget on the body qf hiawifc^ 
which made the husband dono^ in special tail (oQt being 
one of the ahoyen^enUoned estates), if he died without is^ 
9iWf, yet the udfe should be endowed ; becanse tb» issuit 
which she by possibility might have had by such husband^ 
would hair^ejinberite'd the land. But if she had- died, and 
he had taken auothet wife, thb second wife wx>iiihi.nQt,bt 
^[uiowed,.fqr the i^a^nabovementioned(a);: which letter* 
c^e confirms likewise the above rule respecting thii husr 
band, he being.neither seised in fee,.nor in fecKtail^fmiHial* 
nor h^ in special tail* There was this gji?eat diffe^cenqfi 
Ijietween the dipnee and the heirin speciaLtail, l^at tbe^alf 
ter was emancipated from all the peculiarities^ qf the eirr 
tail, and became a tenant in tail general; 

The law concerning tenants, for years^ had upders^w 
no great.alteration since the time of Bi!acton(^).. IH ifl^nit 
tp have been governed by the same principles^ ^id '^ut^t 
to the. ss^ne rules. Siich leasea might be made by deed^ 
or without;; and if there was a remainder oyer fqr life,:i9 
tail, or in;fee, the lessor was obliged to make livery of sei^ 
ion to thp lejssee for years, or nothing wqu^d passt to thos# 
In, remainder, by the entry of the lessee* If the tennKMrreAr 
tfsr^d before livery made, then the freehold and reversion 
jffim Qonstrued to repiain in the lessor («> When Jwd^wat 

(4) Litt;* 59, 5$; ' Qf) Vid. wt. vol. I. SOI, (c)Litt, €0/ 
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so let for years, the lessise might enter after die death of tke 
lessor, because he derived his title' from the lease ; which 
differed from a feoffment ; for if livery was not made during 
the life of the feoffor, the feoffment was void, atid the land 
descended to the heir of the feoffor (a). It was not*un- 
1 eoinmon to let tenements for the term of half a year, or 
; quarter of a year ; and if such tenants committed waste, 
i ike writ would nevertheless say, qtipd tenet ad terminum 
\ atmorum ; for no other form of writ could be had (6). 
• The precarious possession described by Brae ton (c), 
teems still to have continued under the title of tenant at 
wilL Littleton describes this as ^^ a letting to have and to 
'♦ hold at the will of the lessor f but it was understood io 
he lit the will of the lessee, as well as of the lessor (dj; 
and therefore, if a lease was made at the will 
Tenaniat win. ^£ ^j^^ lessor, the law inferred that it was also 
at the will of the lessee ; for it must be at the will of both 
parties. When Littleton therefore says, that such a te- 
nant had no certain nor sure estate, but might be put out 
wlfldnever the lessor pleased, it should be added, that the 
lessee also might leave the land whenever he pleased^ 
; Neveitheless, the will of the lessor was not to be exercised 
IB de6ance of all justice and equity ; for if die lessee sowed 
die land, and the lesisor put him out before the com was 
ripe, the lessee was to have free entry, egress and regress, 
to cut and carry the com. But a lessee for years, who 
k|»ew the end of his term, had not the like indulgence ; for • 
if he was so inconsiderate, as to sow the land, when be 
kn^w his term would end before it was ripe, the lessor or 
rever^ner would have it, by law'(e). A tenant at will 
was not biound to sustain, and repair, as a termor for year< 
was ; but if he committed voluntary waste, in pulling down 
a house^ felling trees, and the like, the lessor might have 
. to action of trespass (/). The lessor might distrain or have 

(«>Utt.^. (A) Ibid. 67. (c) rid.witrokJ.aoa. 

{d) ,18 Hen. VI. 1. (e) Litt 168. (J) Ibid. 71. 
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801 action of lifebt foi* r€nt rSfeii^rV^ on a lealste at will (a)'. A' 
feoffee to whom no livery of seisin had been made, wa» 
c^«Crued to be a tenant at will ; for the wotdii t^f the A^d 
indicated the feoffor'g aViII that he should have the hhd (6); 
but there bang no livery, of speciScatiott of ei^tatfe, Kft* 
could not have it but at the will of the feoffor. ^ 

Conditional estates bad always hiade ah im- Estates a|i«a 
portant title in our law ; thfey are treats of at condition. 
lai^e by Bracton (c) ; and the useful pufpd^e such inodt^ 
ficatk>]l8 of property answered In providing for the ton- 
tmgencie3 of men's circumslance^", made thetn v^ry com- 
mon, attd they vrere brought into freqtient discus^sioh ih Out 
edurts m every period from th^ reign of Henry III. to that 
ef which we are now writing. . . 

The principal toniitional estdtei, in the early tinMes of 
our kw, were sttdi as had been converted iiito e^tktfes tail 
by the statute de donii^ l%e#e had long sinee fi^Hen undeif 
a different head ; the suppdd^d conditidn beihg no lon^^r a 
subject o( consideration. The chief e^tatei tipoti condi- 
tioh that now appear in om' tyooknr, are such as \Vere 
made to secure a loan of money^ and were ter^ned fncfy^f- 
gagit9» ■ The othera cannot aasily be ranked, under any 
j^rticiilar dencHKiidation* 

Estate^ upon conditioi), m a legal View (ft theth, ivere of 
two soita; that ia^ npbn ^Joildition ki d^ed, and upon don- « 
cBlion in law. An instancif of a conditroii in deed i^^ 
wbeie a Man infiio^d another in fe^, reserving to kith 
and bid heirs a certain ref^ f^ayable at a certaiii day, yearly/ 
wiib a conditiov^ that il tl^ rent was behind, it should 6e 
lawful to the jkoftnr and hii» heirs to enter; in sUch titSd 
the feoffcnr m^ enter^ mA mir^ oust the feoffee (d). 
Scftnelime» the ceiriitioft Wffi9> for <tre feofioi' to froM tkef 
land only till he wa3 satisfied ^ in which ease he would W* 

4«> Utf, 72. {hi Aid. VO. (0 V'ld. ant. vol. L 394. 
(rf) Litt. 391. 
VOL. III. Z 
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ter and take the profits, as a distress ; but when be was sa<- 
tisfied the feoffee might re-enter (a). The words consti- 
tuting such conditions were various ; as, sub conditione qubd, 
Ifc. pr^aviso quid, S^c. si contingat quhd, He. tuncy 8^c» (b) ; 
and in all these instances the feoffee had an estate upon 
condition. 

The principal of these estates upon condition 
Mortgage.. ^^ j^^ ^^^ ^ mortgage, or mortuum vadium; 

a security weirknown in the time of Glanville, who states 
ity however, as a hard bargain, and such as subjected 
the lender to the imputation and punishment of usury (fi). 
The common way of making this security, was* for the bor- 
rower to infeoff th^ lender in fee, upon condition that if d^e 
feoffor paid to the feoffee at a certain day such a sum, the 
feoffor might enter (d). Sometimes a gift in tail, or i lease 
for life or years, ^v^as made in mortgage {e). It was held, 
that should such feoffor die before the day of payment, his 
heirs or exfputors (f) might tender the money and enter,, 
though there was no provision to that effect in the deed ; 
for the heir was considered as having an interest in die con- 
dition, and the grand object was, that the money should 
be paid at the day, which might be as well done by the heir 
as the feoffor : but a stranger who had no interest could 
not make such tender (g). If the feoffee refused the money 
^so tendered, and the^ feoffor entered, die feoffee had no re- 
medy by law to recover the money, which he lost by his 
own default and obstinacy (h), lif the condition v^s^for 
the feoffor to pay, not at a certain day, but generally , and 
the feoffor died before payment, this was held differently; 
for, in such case, the heir could not m^e the tender ; be- 
cause a condition for the feoffor to pay was die same as 
sayioghe should pay during his life; and when he died, the 

(J) Lit*. 337. (b) Ibid. 328, 329, 330. (c) Vid. ant. toI. 1. 1^. 
id) Litt. 383; (e) Ibid. S33. (f) Ibid. 3»7. [g) ibid. 334- 

(A)nMd.334. 
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time of the tender was past (a). Many similar questions 
upon the performance of conditions by heirs^are to be found 
in Bi^icton (b). If the feoffee in mortgage died before the 
day o1r payment^ the feoffor ought to pay the money to th6 
executors, and riot to the heir; the estate being given in lieu 
of money, which M'ould otherwise have come to the execu- 
tors. But sometimes the deed expressly stipulated that 
the money should be paid to the feoffee, or his heirs (c). 

Some doubts had arisen about th6 place wliere the feoffor 
in mortgage was to tender the money. Some said upon die 
land, bectii^e the condition, it was said, depended upon the 
land. But Littleton was of opinion, that he was bound to 
seek the feoffee wheresoever he Was in England; the same 
as if money was to be paid on a cdmibon condition in a 
bond ; in which case the obligbr was bound to seek the 
obligee, if in England, otherwise the obligation would be 
forfeited. He likewise thought that the estate might more 
properly be said to d«pend upon the condition, than the 
condition todepend on theland (d). There was this difference 
between a sum in gross and a rent issuing out of land, that 
the latter need only be tendered on the land (e). It was 
therefore adviseable and ssife for the feoffor in mortgage to 
appoint by the deed a special place for the payment ; and 
such was commonly the practice ; as, '' in the cathedral of 
'' St. Paul's church, in London, within four hoars next be* 
fore the hour of noon, at such a ptUftr within the church/' 
and the like specifications, which ascertained to a certainty 
both the-time ^nd place (f). Though the feoffee was not ^ 
bound to receive the money in any other than the place li^ 
iniled, yet,if he so pleas^d,it w^uld equally avail the feoffor; 
and so it would^if the feoffee accepted any other thing in 
Mtisfaction of the money, though not a twentieth part q^ the 
Value (g)i Thus stood the law respecting mortgages in the 
reign of Edward IV*. 

(tt) Litt. 357. (i> Vid, ant, vol. I. ft94, 396.. (<;) titt. 339. (d) Ibid, 
340. (e) Ibid. 341.. ff) Ibid. 342. ig) Ibid. 344. 
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Wfaciw e^tales wbte to be n^sed or defeated by perfon%- 
I of a condition^ it appe^g from the a^ve cases, ih^t 
may person who had an iotereslt in tl^e cpndhton, or 'm the 
land, might oiake offer to perform that condition. Ag^ia^ 
where a feofimeot was upon conditiopi that if the feoffs 
paid to die feoffor at a qert^ day so.mucli moiiey^ th^ 
feoffee should have the land tp him aj^d hi^ heirs, and if h^ 
failed, die £eoffee might enter.; if the feoffee, befor§ thf 
day oi payment, a^ade a feoffqiept tp another, and the se- 
cond feoffee tendered the mofiey, he would have the esji^^ 
witfaoiit the condition being sp expressed : and thj^ wss, be^ 
cause he had an interest in the condition for die s^fegijkarc} 
of his estate. The same if the first feoSee tendered it, ho** 
cause he was piivy to die condition (jo). 

Conoermng these conditiopis for entry it should be obr 
served, thai they, a^ w^Il as rents, could be reserved or 
given to no person \mt opiy to the feoffor, or donpf, ai)4 
bis heirs. For if a man let lands £or life, rendering re^l^ 
with a clause of re^n^y for nppi-paypnent, and ihpf^ grant«4 
die reversion with attorpiment, die grantee of the reversion 
might distrain for the rent as incident to the reversion, bi^t 
could not ^ter, the right of entry beipg gom for ever (^), 
In like manner, if a reversion came to a lord by eschea^^ 
the lord might distrain, bat conld 90t av^il hw^KsIf of ^ 
condition of re^^itry (p). 

It was laid down as a ride, d>at wberevfff fau;id Wfta 
granted for a term, with condition to hold m fiee»oppf)iy^ 
a certain sum, it was always necjejsiiJiMT that liveiy 9? seisin 
should be made upon die gi^nt when die lessee first ent^r^i 
for the fee and freehold could not pass without livery, this 
being one of the most established rulesof theancientlaw(^}« 
A question of law arose upon suchaliverymadetoalersiof: 
&r yeu^i which has be^ debated since with great diffNTT 
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^nce of opinidn. Where land was granted to a man fo^ 
itrm of five years^ on condition that if he paid to the 
grantor within the first two years 40 marks, he should havtt 
the fee-simple, or otherwise should hold it only for the' five 
years, and livery of seisin was made upon the grant ; lit- 
tieton says, that the grantee, in such case, had ^fee-simpU 
conditional: but if he did not pay the forty marks within 
the two years, then the fe6 and freehold .would he imme- 
diately acQudged in' the grantor. For notwithstanding the 
et>mmon rule, that in feoffinents upon condition the feotfbr 
had not the freehold before his entry, yet, says he, that waar 
confined to cases where be could lawfully enter, which he 
tould not here ; for the grantee had still a title to occupy 
for three years ; and during that occupation if he commit- 
ted waste, the grantor might have a writ of waste, which 
Ijiitleton considers as another proo^that the reversion was 
16 lam (a). The doubt, hov^ever, with kter writers, haf 
liot been, whether the reversion was in the grantor at the 
endf 0/ the t\^o years, but rather how it passed out of himi 
^rmg the two years/ that is, how the grantee could have 
a fee conditional. 

Thode who diffei* from' littletoU say, that as the fee- 
simple was to commence on a condition precedent, it could 
not pass tilf that condition wasr performed ; and in support 
of this opinion, they vouch authorities in die reigns of the 
thr'ee Edwardb atid of Richard II. But the cases relied 
upon seetn, many of tfaiem, to diflPei* from this, in the grand 
circumstance which constitutes the foundation of Little- 
ton's opinion, for it is not expressly said in any of them, 
that livery of seisin was^ made; and Littleton has himself 
jsaid; in thepreceding section, that without livery nothing of^ 
the freehold and inheritance passed. It is therefore argued. 
On the other side, with some shew of reason, that when t&e 
l<dssor made livery, as in the present case^ it v^ould not W 

WLitt.350,35U 
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consistent, that against his own livery a freehold should^-e^ 
main in him; and secondly, it being ^ rule of law, that 
livery must pass a present freehold to^ome person, and can- 
not give a freehold infuturo, therefore the freehold and in- 
heritance must pass immediately, and not expect till the 
condition was performed. These Mere principles well 
known in the time of Littleton ; and his commentator de- 
clares that there is both reason and authority on his side(a)^ 
Upon the shifting of the freehold and inheritance on con- 
ditions and contingencies, Bracton had been very explicit 
I as we have shewn in the former part of this work (6). 
If, by the act of God, a condition was rendered impos- 
sible to be performed, the law permitted the party to 
acquit himself by acting as nearly as could be according to 
the spirit and design of it. Thus, if a feoffment w^s made 
on condition that the feoffee should give the lapd back to 
^e feoffor and his wif^, and the heirs of their two bodies, 
with remainder to the ri- ht heirs of the feoffor ; there, if 
the husband died in the life*time of the wife, before aoj 
estate in tail was made, he might fulfil the condition by 
making an estate 2is much like the other as possible; 
which Littleton thinks he would do by giving the wife an 
estate for life without impeachment of waste, with rte- 
mainder, after her decease, to the heirs of the body of 
the husband, remainder to the right heirs of the husband : 
for as she could not have an estate in tail, it was reason* 
able she should at least have an estat6 without impeach-^ 
ment of waste, which was one advantageous property of an 
entail (c). If the husband and wife both died, leaving issue 
before the gift was made, then our author thought an estate 
should be made to the issue, and to the heirs of the^body 
of his father and mother, remainder to the right heirs of the 
father (d). Again, if there was a condition to infeoff several 
persons to them and their heirs, and they have all j^ied before 

(#) 1 Inst. SIT. (i) Tid. ant toI. 1. 296. (0 Litt. SSaJ. (d) Ibid. 35f 
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the estate was made, then an estate, should be made to the 
heir of him that survived of them, habendum to him and the 
heirs of the survivor (a).; for this wpuld keep the land in 
the line for which it was intended : whereas if die limitation 
had been to the heirs of the son, then^it mighty upon feilure 
of heirs on the part of his father, go to those e.r parte ma- 
tema{h). , '^ 

If jdie. feoffee did any thing that affected the land, and 
disabled himself f rpm making as good and complete an estate 
as when he was infeoffed, the feoffor might enter. As if a 
feoffee, before the performance of the condition, infeoffed 
another, or made an estate for life ^r years to another (e)^ 
if be married before the condition performed (for his wife 
became intitled.to dower out of the land, whether he made 
the estate or not) {d) ; if he charged the land with a rent» 
or bound himself in a statute, the feoffor might enter : ne^ 
vertheless, when the feoffor entered,, all incumbrances and 
charges made by the feoffee were defeated and void (e)« 

. The last order of estates upon condition in deed, now 
iu U0e, was where a restraint was imposed on die feoffee 
widi regard to alienation; or any other circumstance. In 
the early ages of our law, a feoffor considered a grant so 
iQuch in the light of a gratuity, that he subjected it to almost 
any sort of restramt and condition, which did not tend to the 
evident breach of some law. With respect to alienation, it 
was very common^ in the clause of permission to alien, to 
add, exceptis viris religimis et Judais; and when a- clause 
was necessary to enable the feoffee to alien, it was not re* 
iQarkable that it should be given with certain restrictions (f). 
It was not uncommon to add a prohibition from aliening 
at all, and very frequent to impose a fipe for alienation. 
These and many other checks were thought to be lawful and 
reasonable for feoffors to affix to their grants, in considera- 

(4) VAX. 354. (0 1 Inst* 890. b. (c) litt 355, 356. (fi IM, 
357: («) Ibid. 358. (// Vid. ant. vol. ). 891. 


544 aSNRY ¥L . m$». »i. 

tten ^ itie poMiMHijF of reverter, which the Jaw supposed! 
to remiiki ki tbem afiter their feoffineat: but the statul^ 
fuid emp4ore$ took away the fwc^ of' this reasoii ; as sniee 
that act nothing remained in the hoS^r, after a feoffment hat 
. fee. We 0nd it aceercbfigl; kid down by Littkton^ tha# 
a feoAneut in fee^ upoa ebnditioii that the feoflfee shotiUi^ 
not alien, tvas void in law ; for the law annexing to the 
tenani in feeihe power of alienalioni it woutd never endlire 
a conditicm that was to take away all the power it gave («)l ' 
But it w^as stiH hetd, that a partial restramt BMght stift b& 
imposed ; as, that the feoffee in fee"" should not aKea te it 
particHhir person (&)• 

Such conditK>ne were good, whene calcid^ftted/not^te de» 
feat, but rather ta lavour, the great designs of the law. 
Thus restraints on alienaliion parried a more- phmsihie co- 
lour, when connected with eiitates tail, the law havifli^|Hro*- 
Bouneed that those shoulcf be maintained inlbe fom wlueh 
wa9 given ta them by the donor. If ^refoi^ land waa' 
^ven in tail, on condition. tllat none of the tenao^a io^ taH 
should alieB itk fee, ia tail', or for the life-el^ anolhei, hu9 
only Oor their own lives ; tbia waa a^dged a good condi* 
tion, because such alienation and ctiseontinuance would be 
contrary to the witt of the donor (o)» Again^. a gift, 'uh tait 
m^t be made upon condition) tha^ i^-thetenant in tail Off 
hi^ heirs alient^d-ia f6e> in tail', op fop term^of another ma«^^ - 
life, afnd al^ if all' the issue of' the tenant filled, tilei^ilr 
should be lawful fbr thedonop and- hia heirs' to- en^en Sueh 
condition^ were held to be good) so as no^to* defeat*, but to> 
8ave.tfae entail to the reversioaer;. thai? being- the eouree^iii' 
wliich the law would odierwisedispose of the4Md(!s{')k We 
have befe>re seen>*tbat^ suchi conditions' fer^ preserving' en* 
tails, were sometimes carried' further^ tfem- the j«Mi^SC»' 
tta<9tught proper to support them (e}« 

-f#) Litt. 360; <^ltrid.SM. ; (0 Ibid.'S«3i (rf)Ibid*$64r 
' (e) Vid. a«ti 624^ ; 
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'■ Thus for of estates upon ccmdittoii by deed : estater hM 
upon cond^on in l»w might, in die fall extent of Ibe tefi% 
iimlfide mosC estates m the lam, as tibere wasi kanfff » 
hoUing thsKt did not bind the tenant to Gertain terma^ ulthick 
might be said to be the conditions cm wbsch ha bald hia 
t0t»\e. Thu9, if a pavk^kip was granted fojr lite, tkentl 
was a e«)«idnion in law annexed to sneh office^; that Am 
parker should do bis duty^ or olberwiae the grantor mighJS 
owst himi (a). There were mai^ inatancea' of that kind^ 
which can very easily be sup^plied by the iaiaginatioh< o£ 
^e readiin 

Atlltlie difikent estal»a beforemcAtioned might belong 
t» m&re persona tbatt onn ; and whe» an: estate* waa 00* 
possessed^ the owners wexeekherparceneps^jmnienmuU, ot'^ 
tenants ine&mmon^ The nature of svrck teiuHaeieafaaanolk 
hitheiHsf been'sufidendy discussed; b«t they weve nowp be^ 
come' lo€^ impoi^tant an artidB to be passed cfver*^ Wr 
shall begin* widi> parceners^ 

- These were, whendWighters or othefr female ^^ nxener$ 
heira took an estate^ infee or in taii by descent ; 
andun sack case they were all reckoned but as one heir.' 
^^- aone- might feel ananconvemeuce ia posaessing landtin 
tkis'way^the'law^ad fomiahed sayfribdbpartitieamj^cien^ 
whieb we find n»entioned< bo early asithe time cf Bracton< 
as a judicial proceeding, by which one or aKire pareenerst 
nrightr compel the odiera to come into/ a partitioa^ of the 
e^tate^amongst them:(&). A.paitition was sometimes; made«. 
by'deed of by parole (<i), with tber generali eonsent of aU^ 
the pa/Ues* Thnsy either some friends would divide the- 
land^a neaidyin> equality aa Q0uld< be, aiid the eldest^ made 
the first choice ; or iti wxmld. be. agreed between them, that. 
eaohvahpttld4ia«!e eertuni particular tenements (4)r In these 
caaeq^ the part the:eldest sister had uaed to be called,.!^ , 

ft^M^ 3S7. W. Vid. a»t. ▼ol. I. 312. (c) Litt, «50, 

id) IbicUMI^SU 


SW HENRY VI. CHAP.xir, 

way of distinction, the enitia pars. If the eldest si^r 
made the partition, it was thought a reasonable piece of 
equity that she should chuse last, cujtis est divisio, alierius 
est electio. Another voluntary partition was by lot : they 
nsed to write upon separate scrolls different parts of the 
knd, and these being rolled up in wax^ and mixt together^ . 
Ae eldest sister drew the first ball, and then the others (a). 
If they could come to no agreement about either of these 
amicable methods, they then had recourse to th6 compul- 
sory one, by^writ de partitionefaciendd (i). 

The judgment upon this writ was, that partitlon-should 
be made between the parties, and thbt the sheriff should go 
in person to the land, and, by the oaths of twelve men of 
bis baiMwick, make partition, assigning a part to each par- 
cener: no mention was to be made in this judgment of 
any preference to the eldest sister beyond the others (c); 
but it was left wholly to the sheriff to assign as he pleased; 
and he was to certify the partitbn to the justices (d)* 

A partition need not be made between all the parce- 
ners; for if there were three parceners, and the youngest 
would have partition, a,nd the other two would rather hold 
in parcenary, then one pan might be allotted in severalty 
to the one who wished it. But this was in case of partition 
by agreement only ; for on a- writ, there must be a parti* 
tion of the whole (e). 

Whether partition was made by the sheriff under the 
sanction of law, or by the parties upon an agreement) the 
great object of both was to obtain an equality ; and then^ 
fore, when property was circumstanced in a .parCSculfur 
way, there was some difficulty so to marshal it, that 
every claimant might have a lawful equality. For instance, . 
if two houses descended to two parceners, the '<Hie produ-^ 
cing twenty shillings, the other ten shilling? rent per ann. 
partition might be made in this manlier : Each parcener 

(«) Litt. 246. (ft) Ibid. 247. (c) Ibid. 248. (0 Ibid. 249. 
{f) Ibid. 276. 
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migbt h^ye a house, and she M^ho had that wordi twenty 
shillings /7er annum, would be required tCLpay a yearly rent 
of five shillings issuing out of her house to the other pafce* 
ner and her heirs (a). This, though without deedy being 
a rent cbarg^, might be distrained for, into whatsoever 
hands the land went (6). 

If a partition was made between tenants in fe!e, and it 
was found afterwards to be. unequal, it was, nevertheleds;- 
bindiiig on all parties; but not so between tenants in tail; 
for though they were bound during their lives, yet jdie issue 
of either might disagree to the partition^ and enter upon the 
land, and occupy the wholein common as if no p&rtition had 
been made (c). tn like manner, if a partition was made by a 
parcener's husband, she might enter after his death (i2); 
The same of a parcener within age, who might enter either 
* before or after she came of age; but if, when of full age, she 
took all the profits of her allotment, this would be construed 
such an agreement as would confirm the partition (e)« 

The statute de donis created some difficulties in the 
way of partitions. Thus, if lands descended to two 
' daughters in fee and in tail, and, upon a partition, one 
took the lands in tail, and the other those in fee; if she 
who took the land in fee aliened it, and then died leaving 
issue, the issue might enter into the lands in tail, and hold 
them in purparty with the aunt (f). 

There was a species of estates-tail that, created still 
greater difficulties in making partitions, and these were 
estates in frank-marriage. If a man was seised in fee, and 
had two daughters, and on the marriage of the eldest he 
gave lands in frank4narriager aXid afterwards died seised 
of lands of greater value than those given iii frank<-marriage ; 
it was a rule, in such case, that neither the husband nor 
wife should have any purparty in such remnant of the estate^ 


(a) litt. 251. (*) Ibid. ?53, 953, (c) Ibid. 255. (d) tbid. 9$G\ 
(e) Ibid. 259. 0) Jbid. 260, 261. 
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wmle^ Aej wduld put Aek landB held in fran(<«inaiTia^ 
ioco trhat was cdlled heiehpot with the remnant^ and so 
make an equal division of both together : if she trould not 
Kffee to Xbia, then the youngest might hold the remnant to 
her separate ns^ (a). A gift in frank-marriage being an adU 
Tancement to a child, it was collected from such refusal t& 
fMit itito botehpof , that she was conscious she was sufficient- 
fy afdf^nced ; and tiierefbre it was but reasonable, that she 
dhould have no claim on what remained for die otbei" 
Am (6X This kw of hotchpot held only where tiie lancb 
detfcttnded from the donor; and it did not t'&ke place if 
fte j cauie from any ancestor of his (c); nor where Ae lands 
in fnml^mamage and die others were of ecjual valne (^;. 
Aorinan J case* where lafids' <fid Bfof descend in fee-simple (e) : 
ail- ddnees but ilhose in frank-marriage might have fbeir 
purpart^ ita such descended land without commg into 

It^ was a rtikty that should one of the parceners be e^ct-^ 
«dl c^ her part by one wfa<y had lawful titte, sKe m^ht 
luifre a claim upon the other ailotnients> as'if no paytitiod 
!■»!> bisen made (g). Thus, if land, part of wbicfr wai^ 
possessed by just title, and part aequii^ed by disseisin, de^ 
9ceirded4>n two parceners; and the disseisee being an in- 
hat,^ and s^ h^ barred of his entry by the descent, enter- 
ed on the parcener to whom- die knd of which he had been 
disseised wan as^gned, then she might enter upon her sister, 
wad hold bsr share in pareenary widi her. But if she bad 
sdiened the land in i^e, Mi the infant had entered on the^ 
aUetfee, it was heM, tile plEir<!ener could not dien enter on- 
ber co-parcene^ but^ she might, if she aliened only a par- 
ticular estate, add continued seised of the reversion (h). IP 
QM psff cen0r dseniid, ^ d*ers might have a writ of parti- 
tiolK against the alieuee {iji 

WLitt^«66,«6?,«6S. (*)IbidilWft; (c) Ibid. 873. «) Ibia.«lS. 
W Ibid. 214. ff) Ibid. «r5i (f ) Ibid. 263, (*)?Ittid,g6»; (i) Ibid. 264. 
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Thus »l»od tlie l*w coouerwiag parceners. Pfitrceo^fi 
were usually femalesi; none but females t>eiiig able to tak# 
|u> estate together^ by the general law of the kiogdonit 
Put by the custop q{ gaveU^ipd, mfies ooigbt bold laadi 
in parcenary ; the desceoi titere being to alt the maleK 
equally (a). 

The condition of>iii^«iwi»*« bore some ap- jomtenants. 
parent ^ffiwty to that pf parceners, but there 
was a niateri^l differ^n^ betwe^i thmi* The first diff?F4 , 
* e^ce wa$f that joiatena^ts took their estate by purchase^ 
^ad QQt by descent (^). AgWi ^e nature of jointenaiiQ} 
was, that the survivmg tenant should have the intire estat<i 
to himself. Thiis> if three were inf^offed in fee> and twd 
bad issue $md died, yet the third would take the whole. But 
it was different with parceners; for if there were thre* 
parceners, and one died leaving issue, that issue took ithn 
part belon^^g to the parcener } and if she died withoue 
issuej, h^r coheirs would take her part as par^^en^s, and aol 
a^jointeoapts (c). It was not only among jointei^B^ ni 
estates of freehold that survivorship prevaiTed, but it hgM 
s^o betwe^ those who had a joint estate or possession ol 
a cliattel, veal or personal ; as. of a lease for year^, or of H 
hors^(<0: thesameof adebtor duty; f or if an ohUgafaoii 
waf made to many, th^ survivor would have the whole debl i 
the same of other covenants and contracts («)« But tlus 
did not extend to merchants ; for it was )aid down bj our 
Uiw, that^ accrescendi trder fmr<afarei prQ beti^Sch 
QQmmerdi hcum non habet (f). 

An estate was sometimes ao iimited^ that the feoffees 
were jointenants for their lives, and tenants in eomofioft 
pf the inheritance. As where Jands were gifven to two 
men and to the heirs of their two bodies begotten; in dus 
qaf<v the donees had » joipt estate lor their hves, and yet 

(«}Litt.865. (^)Ibid.S77. (c) Ibid. 280. (d) Ibid. SSI. 
(e)»id»2Sj2^ /^/) llu»t,l|», 
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tliey hiMl several inheritances; for if otut of tbe donees Iiad 
issue and died, the other would have the whole by sumvor^ 
ship for his life; and if the sarvivor had likewise issue and 
diedy then the issue of one would have the one moiety, and 
\the issue of the other the other moiety, and they would 
hold them in t:ommon. Por the former words gave a 
complete estate to the donees for their joint lives; and as 
they could not by possibility have an beir between them, 
the law gave them such an inheritance as they could take; 
namely, to the heirs which each should respectively beget 
in miuniage : the inheritances, therefore, must of necessity 
be several, without any survivorship between the issue {aj. 
Again, if lands were given to two and to the heirs of one^ 
they were jointenants for life, and one of them had the fee- 
simple^; and if he whahad the fee-nmple died, the other 
tenant had the intirety by survivorship (b); 

The title of survivorship superseded all charges and in« 
cumbrances made by the jointenant : thus, at rent charge 
granted by a jointenant would be good during his life, but 
void as against the other jointenant. It was otherwise 
in case of a parcener ; because the surviving parcener took 
by descent ft-om the parcener who died, which the jointe- 
nant did not (c). If a jointenant could not encumber the 
estate, so neither could he devise it ; but a parcener could 
devise her moiety {d). The survivorship was a title para^ 
mount to, every thing that the jointenant could do; the 
whole estate was considered as belonging to each, and 
therefore it would be disposing of the property of others, 
for one to have prevented its coming to the longest liver 
in as perfect a state as when the gift was originally ma,de 
to them. It is upon this idea that jointenants were said to 
be seised />er my, etper tout ; or, as Littleton more fiilly ex- 
pre.sses it, " In every parcel^ and by every parcel, and by 
*^ all the lands and tenements is one tenant jointly seised 

(a) Litt. 383. (b) Ibid. 385; (c) Ibid. 286. (d) Ibid. aW. 
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^ with his compatiion («)." So great a favourite was this 
joint estate in the law, that though it might be parted by the 
agreement of the jointenants^ yet there was no writ to 
eompel a partition as between parceners (b). Notwith- 
standing the above piece of law^ upon a rent charge grant- 
ed by a jointenanty if a lease was made by a jointenant 
who died before the les;eieci entered, the letisee mighty not- 
withstanding/ enter; and the reason of this difference* is 
i^tated by Littleton to^ foe, becanse the tenant had a right in 
the land by force of the lease^ and therefore the- state of the 
land was altered in the life of the tenant, which was tiot 
the case in the rent charge (c). If land was given to a hus- 
band and wife, and anothcjr person, the husband and wife 
took onhy half, because they are reckoned but one person 
in law (rf). tr ■ 

' The title of parceners, as was before seen, accrued only 
by descent; that of jointenaats, by purchase ; but tenants 
in common might be by both titles ; and tenants of both 
the above descriptions might become tenants in common. 
Tenants in common were such as came to lands Tenants in 
by several titles, but hdd them in common pro ^^^^^^* 
indiviso, so that neither knew the part that belonged to him. 
Thus a jointenancy might become a tenancy in common; 
as if one jointenant tiliehed in fee to another, such feoffee 
^ould hold in common with the other jointenants, because 
he took his estate by a different title from that of the join- 
tenant with whom he held (e); but if the jointenants were 
more than two, those who had not aliened, held their part 
jointly with the usual survivorship (f). If an estate was 
given to two persons, without more saying, the construction 
of law upon it was, that thdy were jointenants ; but if it 
wds to two abbots, or to an abbot and a secular man, and 


(a) latt. 288. (b) Ibid. 290. (c) Ibid. S89. (rf) Ibid. $9U 

(0 uid. 29g. ffj Ibid. m. 
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the like, this was held to bea tenancy in common (a). If 
land was given to two to hold, the one moiety to one and 
bk heirs, the other moiety to tk» other and his heirsi it waa 
a tenancy in common {b\ The same if a man infeoffed 
another of the m<Mety of hia land; the feo£fee aftd feoffor hdd 
in common (c). 

If there were two jointeaants in fee, and one let th« 
part that belonged to him for the term of his life, it waa- 
held, that in such case the reversion was severed, and the^ 
lessor held in common with the oiier joiotenant ((i\ ac' 
cordiog to the opinion of Littleton, though some thought 
otherwise. Again, if there were three joiatenfmts, and 
one released all bis right to Mipther of them ; the person ta 
whom the release was made, would hold such third part 
with his companions in common (e)» If one parceatf 
aliened to a stranger (fj, the alienee would hold id com- 
mon with the bther parceners. 

The different condition of jointenants and tmaataiii 
common occasioned a difference in the actions they hroagbt ; 
they were sometiaaes to be jomt, and sometimes severaL lai 
like noanner, tenants in common in 9ome cases migh^oiB^ 
and in some were driven to bring several actions. For ex- 
ample; if two tenants in common were disseised, they 
must have two assises, because they were seised by several 
titles ; but it was otherwise of jointenants, who, on ac- 
count of their joint title, must join in one ass^e (g). The 
heirs of two parceners, though they came in by severtf 
titlef^ would, notwithstanding, be intitled to one^assise, jbtr 
long a& the land remained undivided (A). Where two tenants 
iu common let their land, reserving a certain reiit^ and a 
pound of pepper, and a hawk, or a horse ; if di^ distrained 
for this, and the tenant made a rescous^ in 8«ch case, as tor 
the rent and pound of pepper,, they might have two several 

W Litt. ige, «97. (h) Ibid. 1^98. (f) Ibid. J99. (d) Ibid. 308. 
(«) Ibid, 334. f/} Ibid. 309. (g) Ibid. 311. <A) Ibid. 31$. 
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assists ; bttt as to the ha^k or Eorse^ th«y could have pni jr 
one. The reason of this difference, as given by LittletoD^ 
is, that the rent and pound of pepper m^ht be apportioned 
to each according to his moieties ; but as no moiety of a 
hawk or horse could be had, therefore^ notwithstanding 
tbiair several titles, they could have but oue assise of such 
tilings (a). 

Tfaoui^ tenants in common were properly to have 
several actions of such things gs concerned the realty, oa 
account of their title to the realty being several^ ytt in per« 
sonal actions they might join; as of trespass, for breaking 
their houses, breaking their closes, feeding and spoiling 
their grass, cutting their woods, fishing in their piscary, 
sttifi the like (i). In like manner they might bring a joint 
aetion of debt for rent, because it was in the personalty ; 
but if they avowed for the rent, they ought to sever, 
because it was in the realty (c). Tenants in common nught 
make partition by agreanent ; but they could not be com« 
palled by law to do it (d) . 

As perscms might be tenants in common of a freehold^ 
so might they of a chattel, whether real or personal ; and 
in a similar way might oue jointenant of a chattel make the 
person to whom he aliened his moiety, tenant in common 
with the other jointenant (e) . One tenant in conmon of a 
term for years might, have an ejeetwne fimm against the 
odier ; so m^ht a gua«Uan have an ejectmait of ward for 
lands held in common; these being things. libat might Imi 
apportioned and severed. But one tenant in common covM 
not have trespass quasi elausum frugii against the other 
because, by the nature of their estate, each might enter and 
occupy per vy nt per toui . And in chattels perscmd, if one 
teirant in common took the whole, there was noMremedy in 
law for the other; but he must retake it, if he could. 

(a) Lilt. 3U. (b) Ibid. 315. (c) Ibid. SK, S17. (rf) Ibid. SIS. 
(ej Ibid. 319, S^, SSI. 
VOL. Ill, A A 
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The same of chattels real^ that could hot be severed; as 
the \vardsbip of the body (though we have seen it was 
otherwise of the land)^ where the one guardian could only 
take the body out of the possession of the tHher^ when he 
saw a fit time to). 

Next to the nature of estates^ we are led to consider the 
modes by which they were created and conveyed. The 
most ancient ways of conveyance were by feoffment^ and 
by fine^ both which have been frequently mentioned. 
Deeds of release and of confirmation had lately become 
more common ; and the discussion of their des^ and 
effect filled some space in the learning of real property. 

A person might convey all the right he had in lands or 
tenements by a release, the form of which was, Noverint 
nniversi, i(c. me remisisse, relaxMsse, et omnuii de me et 
heredibus meis quietum clamdsse totumjus, tittdum, et cla^ 
meum) quts habui et habeo (6}. We are told by Littleton, ^ 
diat some releases went further, and added, qua quovU" 
modo ififutumm habere potero; but these words, says that 
author, were null and void ; for no right passed by a re- 
lease, but that which the releasor bad at the time. Thus/ 
where there were father and son, and the father was dis- 
seised, and the son, during the father's life, released by 
deed to the disseisor all the right he had or might have 
without clause of warranty, and then the father died, the 
son might enter, notwithstanding the release; because he 
had nothing in the land during his father's life^ but the 
right descended to him after the release (c). 

In cases of release of all a man's ri^ht in lands, the re- 
lessee should have a freehold in deed or in law, to UHike the 
release good {d)^ Thus the son of the disseisor had a free- 
hold in law by the descent without an entry, and a release 

(a) Litt. SW. (4) Ibid. 445. ic) Ibid. 446. Vid. ant. toI. L 891. 
' (d) Ibid. 447. 
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so made to bim would he good (a). In some cases^ whert' 
there was no freehold either in deed or in Taw, as where 
the disseisor iet>he lands for life, with reversion to himself, 
a releiase to the disseisor wottl^ be good, by reason of the 
reversion (6). So if there were remainders over, a release* 
to any of the remainder-men was good (c). But if the te- 
nant for life wail disseised, a release to a r^mninder-man 
would be void^ because he* had not A remainder in deed, 
but only a right to a remainder (d). £very release thsit 
was good to a reversioner, or remainder-man, was good to 
the freeholder (e) ; and so vice versd 6f a release to the 
freeholder (f), 

Tlie form of a defed of cbnfirriiaUon was tliis * Rhti^ 
JicSsse, approbdsse^ et conjirmdsse, S^c. A release and a con- 
frmation differed in many respects. As for instance : If 
a man let lands for life, and the tenant for lif^ let them for 
forty years, and the first lessor confirmed the estate of the' 
tenant for years, and afterwards the tenant for life died' 
during the term for years, the first lessor could not enter (g). 
But a release by the first lessor to the tenant for years' 
would in this case be void, because there was no privity l)e- 
tween him and the tenant for years ; for it was a rule, that 
a release to a tenant for years was not good, unless there 
was a privity between him and the relessor (A). Thus if th> 
disseisor made a lease for years and the disseisee released to 
Ae termor, it would be void, but a confifmation would, be 
good(«). If the disseisor confirmed the estate of the disseisee, 
he had a clear fee-simple, although the confirmation was ex- 
pressed to be in tail, for life, or for onlyitn hour (k). A con- 
firmation to a tenant for life would not, like a release, avai) 
the remainder-man or reversioner; but a confimiaBon to 
the remainder-man would bar the confirmor from entering 
on the tenant for life ; because such entry, by defeating the 

(a) Litt.44d. (b) Ibid. 449. (c) Ibid. 450. (d) Ibid. 45l. 
(0 Ibid. 452. //) Ibid. 453. (g) Ibid. 516, (A) Ibid. 517. 

(t) Ibid. 518. (A) Ibid. 519, 520. 
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estate for U£e, would also defeat the remainder, agimiftt hiei . 
own confirmation (a). 

. If there were two disseisors, and a release was made to 
one of them, snch relessee might liold his companion out* 
But accordmg to some opinions, a confirmation would not 
have the same effect ; for nothing was confirmed but his 
esiatCf and that was a joint one (6). The same if one join* 
tenant confirmed the estate of the other ; but if in such 
case the following words were added, ^'toiiave and to held 
** to him and to his heirs all the tenements, &c.'' it would 
become a sole estate in fee^imple. It is therefore reconJH 
mended bj Littleton, that instead of confirming the estate, 
the words should be, '' to have the said laud to him and hi% 
heirs,'' or for life, as the case might be ; applying the woids 
of confirmation not to the estate, but to the Und (c). 

Sometimes the words dedi or concern had the same force 
as confirmavi ; as if the disseisee made a deed to the dissei- 
sor, saying dedi et concessi the land in question, this would 
operate without livery, as a confirmation (d). So if a maa 
was in possession under a lease for. years/atd a deed was 
made to him by the words dedi or concessi for life, in tail, or 
in fee, it would enure by force of the confirmation to enlarge 
his estate (e). Where the words dedi et. concessi would not 
enure as a confirmation, tliey might as a new grant; aa 
where the person to whom the deed was made had nothing 
in the thing on which the confirmation would enure (f). 
Sometimes such grant operated in eji:tinguishment of the 
thing given or granted ; as where a tenant held of his lord 
by certain rent, and the lord by deed granted to the tenant 
and his heirs this rent, the rent thereby became extinct (g). 

In like manner a release was sometimes construed to 
enure to enlarge an estate, and sometimes de mtter, and 

(a) Litt. 531. (£) Ibid. 5^. (c) Ibid. 524. (d) Ibid. 531. 
(f) Ibid. 532, 533. (f) Ibid. 541, 542. (g) Ibid. 543» 
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Test a right according to the fact and circumstances of the 
case. Thus if a reversioner released to his tenant for a 
. teriB^ be must specify the estate he meant to giv^ whether 
for life, in tail^ or in fee; and if there was no mention of 
h^rs^ tlie estate was enlarged only fcnr life (a). But if a dis* 
seisee released all his right to the disseisor, as this ^^as no 
tMtig more than remitting tiie right of thedisseisee, there 
ni^eded no mention of heirs ; for the relessee had a fee- 
simple at the time of the rdease made, and that which was 
before wrongful was thus made lawful; and if the release 
was to him only for an bour^ it would enure in fee; for a 
right beii^ once gone, was gone for ever (b). A release 
was said also to enure by way i^ exfinguishmeot, where he 
to whom the release was made could not take the thing re* 
leased ; as where a lord released to a tenant all the right 
he had in the seignory, or the land : the same of a release 
to the tenant of the land of a rent charge, or common of 
pastore (f ). 

*' A confirmation, as the name implies, was designed to 
substantiate a defeasible estate,. wUck bad been obtained 
either by right orby wrong; and therefore it was rarely, if 
ever, made in concurrence wkh the party wbo gave rise to 
€tte imperfect interest whicfa it was meant to confirm. But 
a release f thougb applicable to divers eases, where it was 
certainly a subsequent transaction, and nuide upon an after- 
tiiought, as to divest a right, or enlarge some pre*ex]stent 
estate ; yet was not unusually adopted as an original coin 
vejance, for Ae transfer of the freehold and inheritance; 
The way was this : A deed of lease was made to the par^ 
itrtended to be the parcbasor for three or four years; and 
when he had etitered on the possession^ immediately, or very 
soon after, a release of the inheritance was given to him ; 
and thus he became seised as comjdetely as if by fine, or 
feoffment with livery oi sdsin (d), l^ns a lease and release 

(a) Litt, 465. <i) Ibi4. 466, 467. (c) Ibid. 479, 480. (d) 38 Hen. VI. 8. 
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were practised as a full transfer of the freehold and inhe- 
ritance. This^ as well as a feoffment to a use, which will 
he considered presently, was a deviation from the cc^mmonbr 
law conveyances, which, we shaU soon find, hegan to give 
place to these and other netir modes of transfer, grounded 
upon the doctrine of uses. 

In considering the nature of conveyances at 
this time, we must not forget to speak of attorn- 
menty which was a necessary requisite for the completion 
of some grants that were particularly circumstanced. At- 
tornment was the agreement of the tenant to a grant of a 
seignory, or of a rent ; or the agreeinent of a donee in tail, 
or termor for life, or for years, to a grant of the reversion 
or remainder. In the time of Henry III. (a) we h^d occa- 
sion to mention this, among other topics arising upon the 
subject of tenures, but since that time great alterations had 
taken place in it, M^at was there said, is confined to 
attornment of the former kind, namely, upon a grant of the 
lord ; which doctrine, however, appears in a very diflerent- 
point of view, as exhibited by Littleton. As t|[iis subject 
leads us to consider very particularly the relation between 
lord and tenant, it is welt worthy of attentiop. We shall 
therefore take a short view of it ; and shall begin with grants 
made by lords, and then proceed to gralnts made of rever^ 
sions atid remainders. / * 

If*a lord granted by deed the services of his tenant, th^ 
tenadt must attorn during the life of the grantor, or the 
^ant would be void. The'foitn o£ attomment was either 
by saying « I agree to the grant made to you,'' or " I am 
" content with the grant made to yon;" or,as wer.e the.most 
common forms, " I attorn to you by fonce of the said 
grant," or ^ I become your.tenant ;" or by delivering to the 
grantee a penny, or any thing, l)y way of attomment (6). 
So much did the validity of such a grant depend on the at- 
tornment, that if the lord made a second grant, and the 
(a) VIcI, ant. vol. L 282. (b) Litt. 551. 
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tenant first attorned to the second grantee, he would hiave 
the services, and any attornment afterwards to. the. first 
grantee would be void (a). If a manor was sold, it was ne- 
ces3ary all the tenants should attorn, except those at will, 
for they need not ( 6) . If any tenant had made a lease for 
life, or in tail, saving the reversion, the reversioner was to 
attorn, and not the tenant for life, or in tail, for they were 
not immediately privy to the grantor (c) . So in case of lord, 
mesne, and tenant, the mesne should attorn to a grant of 
the services by the lord, and not the tenant peravaile {d). 
But it was otherwise when the grantee, pf a rent charge, 
or rent seek, granted it aver, for then the tenant of the 
freehold, on which the rent was charged, was to attorn ; 
for the avowry was not to. be madron any person, but as in 
lands charged with the distress (e). So where lands wer^ 
let for life, with remainder over in fee, and the lord granted 
the services, it was sufficient if the tenantfor life attorned ; 
for he in remainder could not be,$aid to be tenant to the 
lord to this, purpose, till after the death of the tenant fojr. 
life. Yet if such remainder-man died vnthout heir, the. 
lord would have theremainder by escheat (f). 

Thus far of attornment, wher^ it was necessary to com- 
plete a grant of services, or of rent. We have before said, 
that it was also necessary where. land was let for years, 
for life, or in tail, and the, reversion was granted either for 
life, in tail, or in. fee-; for in such cases it was requisite 
that the tenant, for years, should attorn to the grantee in 
the life of the grantor; and by such attornment the free- 
hold would pass without any livery of seisin (g). In like 
manner, if: land was kt in tail, or for life, with remainder ' 
over in fee, the remainder over could not he granted with- 
out the attornment of the tenant of the land (h). Where 

(a) Litt 6^9. (b) Ibid. 553. " (c) Ibid. 554. (d) Ibid. 556, 
(0 Ibid. 556. {fj Ibid. 557. {g) Jbid, 567, 56». (A) Ibid..569. 
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land was let for yaars, remainder to another for life, reserv- 
ing a rent to thelessor^and livery of seisin was made to tbe 
tenant for years ; if the reversion was granted, smd the 
tenant for life attorned^ the grantee by force of such uitom* 
meat might distrain the tenant for years for rent due afiber 
such attornment ; for where a reversion depended upon an 
estate of freehold, the attornment of die freeholder was 
sufficient (a). 

We have hitherto been speaking of a grant by deed : 
there was some difference where the grant was made by fine. 
For. if the lord granted his services by fine, they were im- 
mediately in the grantee by force of the fine, but yet the 
lord could not distwn for them without attornment. How- 
ever, if the tenant died, leavii^ an heir within age, the 
grantee would have the wardship, die seignory being in 
him by the fine without attornment: the same of an 
escheat (b). So if a reversion dependent on an estate for life 
was graiited by fine, die reversion was immediately in the 
grantee by force of the fine, but he could have^o action of 
waste without attornment ; yet if the tenant for life aliened 
in fee, the grantee might enter, such alienation being to hie 
disherison, ashe had the reversion(^). The lord in the above 
case could not have relief without attornment, because Am 
liras a matter that lay in distress, and he could not avow 
the taidng to be good and lawful, as was before observed, 
without attornments To establish wardship, or escheat, 
die^e needed no distress, but an entiy, which be had by 
force of the fine (d). So if there were lord, mesne, and 
tenant, and the mesne made a grant o^ the services of hie 
tenant, and then the grantee died witfaontheir, tbe servkea 
of the mesnalty would escheat to the lord poramomit, and he 
might distrain for. them, notwithstanding diere had been no 
attornment ; and this .for two reasons, given by Littleton : 
First, because themesaaky was in the grsmtee by farce of the 
(a) Utt. 571. (*) Ibid. 579, (c) Ibid. 5Se, SSI. (rf) B>M. 5«l. ^ 
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fiae/and so^ being very tenant to the lord paramount, he 
might avow upqn him, though he was not compelted so to 
do ; and if the grantor had died without heir, during the 
life of the grantee, he would have been compelled to avow 
upon the grantee : S€condl3S because the lord paramount 
fclaiaied the mesnalty not by force of the grant by fine, 
but by virtae of the seigniory paramount (a). 

In like manner, for a similar reason, if a reversion de^ 
pendent on an estate for life was granted by fine, and the 
grantee died without heir, die lord would have the rever- 
sion by escheat, and also a writ of waste, notwithstanding 
there was no attornment ; but wherea person claimed by 
force of a grant by fine, as heir, or assignee, he could not 
distrain, nor avow, nor have waste without attornment {b). 

This doctrine of attornment did not reach to devises; 
for if a rent service, or rent doArge, was devised by will, 
the devisee might distrmn without attornment ({;), and the 
devisee of a reversion m^t have waste without altonw 
ment. The reascm stated by Littleton is, that the will of 
4he tentator should be performed ; whereas it might be de- 
feated, if made dependent on tbe attam|nem (d). 

Thus far of attbrnmtnt: to complete conveyances that 
were lawful ; but if a grant and fine stood in need of tbii 
assent of the tenant to perfect the transfer of the kmd, moch 
more should an uidawful act, as a disaeinn, mtrnsioni or 
abatement. Thus it is knd down by Litdeton, that if Ae 
tenants of a manor did not attorn to the disseisor, then, 
Aottgb he died seised,, a*! his heir waa in by descent, yet 
might the lUsseisee distrain fer the service^ beeanse all the 
manor did not descend to the heir (<)• 

The reader has been before redmded that -fei^Mi teco^ 
n retovery on a prmcipe had contioued to be ^^^'^ 
a itiode of conveyance $ and the dei^kiim in Tallarutt's csM, 
as at gave kiditbnal effect t» dm piNweeding, eomribufe^ 

. (ff) Liu ^9. ^ (d) Ibid. 384. (c) Ibid. 185. (d) Ibid. 585. 
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to make it more generally useful. A recovery, thencefor- 
ward became established as a common assurance of estates, 
and began to partake of tliat high credit and authority 
which had long been attributed to a fine. 

A person who was seised of a clear fee-simple might 
convey his estate by a recovery ; and by later opinions, 
confirmed by Taltarum^s cascj^ the same may be said of a 
tenant in tail. What persons, by reason of the narrow- 
ness of their estate, could not convey by recovery ; what 
circumstances were necessary towards makii^ the reco- 
very complete and effectual; and how a recovery suffered 
by such persons, or vnthout such circumstances, might be 
avoided; is an inquiry that will best discover the nature of 
a recovery as a conveyance. , ' 

A feigned recovery, like all other judgments, mi^t 
be examined in a writ of error or attaint But the 
more common way was to falsify the reoomry (as it was 
called) by another action, sometimes grounded on an entry, 
and sometimes not, as the case r^\^% jbf^, or by a plea to 
any action founded upon the recovery. Thus, if the 
claimant's entry vi^as npt taken away by the recovery, he 
might bring an assise ; and when the recovery was pleaded 
against him, he might reply such matter as would avoid 
the recovery : the same if his. entry was taken away, and 
he brought VLpracipCj and the recovery was pleaded. Some 
special actions vrere given in certain cases ; as a qubd ei 
deforceatf for a particular tenant, deceit for want of sum- 
mons, and soine others. Another way of falsifying was bj 
plea; as where an action was founded upon a recovery, and 
the tenant pleaded matter^to avoid the recovery* 

The grounds upon which a recovery might be falsified 
were various. Thus, if a recovery was pleaded^ it 
might be replied, that at the tinie of the writ brought th^ 
t nant was not tenant of the freehold, nor at any.rtimc 
since (a). This plea of no tenant to the pracipe, was the 

(a) n £d. lY. 14. 19. and 13 Ed. IV. I. 
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most common. Another ground was covin ; as if the 
entry of one >yho had right to the land was taken away, 
and be got another to enter covinously, and then recovered 
against the person so entering; this might be falsified^ though 
the party recovering had good title. Thus, where a wo- 
man had title of dower and got another to enter, and then 
she recovered against him that entered, this might be falsi- 
fied for the covin (a), 

...It seems to have been laid 4own as ti general rule, that 
no party or privy to a recovery should falsify in the point 
tried by verdict. Thus, on an issue of non dedit, if a ver- 
dict was found against a tenant in tail, this being a decir 
sjon of jthe title, neither he nor his issue would be permitted 
to falsify, but they must resort to an attaint : otherwise, 
if the issue had been upon a collateral point, and not 
upon the title ; or if the recovery had been by default (&). 
Yet, notwithstanding this rule, where the party could not 
have an attaint, he might in some cases falsify in the point 
tried : for it was laid down, that where a man seised in 
Borough-English lost by false oath, as the attaint belonged 
only to the heir at common law, the youpger should be 
piermitted to falsify in the point tried (c). Though this re- 
^triction was laid on parties and privies ,on account of their 
beipg in most cases in titled to another remedy, either by 
writ of error. or attaint, yet a^ stranger, who had not 
such remedy, was allq^wed to faUify in tlie point tried, of 
allege any matter which would, prove the recovery, or 
the title of the deipapdant^ to be void (d). Thus a recovery, 
mih ail the sanct^a of a judicial prloo^eding, and of a re- 
cord, was subject, like other conveyances of estates, to 
|>e canvassed, and made void, if irregular, or if suffered 
)>7 persons who had.no .tide, or not such an estate of inhcr 
ritance as was by law conapletely in their disposal. 

(a) 9 Hen. VI. 41. (*) 34 Hen, VI. 2. 19 Hen. VI, 39. (c) 22 
Hen. YL 2S. 26 Hen. VI. 18. (d) 36 Hen. VI. 32. 
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Of'uses. ^^^ ^^^ novel mode of conveyance was n 
kcSttkeat to a use. We bnve already taken 
notice of the origin of vats, in speaking of the seTertl - 
statutes that were passed for correcting the inconveniencies 
stored from this new species of property. Notwithstand- 
ing the distance of time since those statutes were made^ there 
appears nothing in our books relating to uses, tUl the reign 
of Henry VI. Though it is probable that a proper use 
was meant even by the stat. 50 Ed. IH. and it is certain, 
this property was well known in die reign of Richard 11. 
and Henry IV. yet it is pretty clear, that uses w^re not 
carried to any great extent, till the foreign wars of Henry ^ 
V. and the civil dissensions between the Houses of York 
^and Lancaster made it necessary to fipd out some mtf^oi 
of conveying and concealing real property from the reach 
of debts and foi/eitures. Hie expences and attainders 
which dien threatened the nobility, made tbem resort to 
uses, as the most convenient method of ^Itermg their 
lands from the .consequences of both. 

We have now sulBcient lights to enable us to trace the 
steps by which uses gradually arose, and took th^ form m 
which they afterwards appeared. As low down as the 7dl 
c4 Henry VI. thw kind of property was so little regarded, 
that viFe find it stated by one of the judges as a thing not 
allowed by hw, and imirely void, if a man made a feoff- 
ment with a proviso, diat he himself should take tile 
profits (a).. It was not till Ae 35d year;of Ae same 
reign, that judicial opinions seem to have filtered in favour of 
thesefeoftnents;anddien,uponaquestioBofeoliiMivefeoff' , 
ment to the beir to avoid gtiardianshq» ; where it was agreed 
by the bench ^ that a feoffiment to the hdr and a strange^ 
and to the hehrs of die heir, was lawful, and no colkisidtit 
onaccpuntof dieinterestof astranger. Again, where a feiiff- 
me&t was to the son to enable him to marry his daughter, 

(«) 7 Hen. VI. 43. b. ' ' 
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or to payHebts (a) ; in both these cases it was agreed, that 
a subpoena lay agaiust the feoffees to compel them to per- 
form the trusts ; but it was held, if the feoffees ia either of 
these cases infeoffed another person, there was no remed; 
against the second feoffee. 

In the 37th year of this king there is a case which setn 
forth the state and application of uses, and the course thej 
were then in of being inforced in chancery. A man had 
signified his desire that his feoffees should make a feoffment 
to a person to whom he had sold the land ; and it waa 
agreed in the exchequer-chamber, whither the cause had 
been adjourned^ fir^t, that the intention of the feoffor 
should be declared by some writing, and not by a verbal 
messs^e ; secondly, that where one devised by hb will, that 
.his feoffees should make an estate for life to one, remainder 
to another, the remainder<-man should huve a subpcena to 
establish his estate, even in the life of the tenant for life* 
In the 4th year of Edward. IV. (£) this kind of prpp^ty 19 
thus spoken of in the very language and terms which have 
ever since been applied to it -. ji. infeoffs B. to the use 
q{ Ary here JB. is seised of the land to the use of A* who 
only infeoffed him upon trust and confidence : upon which 
several rights the court thus explaiiis itself: ^' Lor the chan- 
'^ eery, a man shall have his remedy according to the in-« 
'^ tent of the feoffment, and according to conscience ; but 
'' in the common-pleas, and in the king's bench, accord- 
^* ing to the course of the common law it is otherwise ; for 
'^ the feoffee shall have the land, and the feoffor shall have 
*^ nothing, against his own feoffment, though it was only 
^' upon confidence." 

It appears from bence, that the judges bad qualified 
their notions concemiog this new subject of property, since 
the beginnipg of the reign of Henry VI. when the strict 
opinion before-mentioned was delivered. Uses had now 

(«) •) Hen. ^ 14. Bco. Qt^$. {h) 4 Bdw. IV. S. 
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been very well considered, and their properties and incidents 
recognised. So completely was a use considered as sepa- 
rated from the land, that in this same year (a) it was declar- 
ed, that a feoffment without any intent expressed, or if 
expressed to be to the feoffor and his heirs, should always be 
construed as made to the use of the feoffor's will, and that 
he might alter it whenever he pleased ; except where it was 
declared to the use of a s'tranger, or the intent was to take 
back ap estate tail ; for in the^e cases the interest of a 
third person was concerned, and it would not h;ive been 
consistent with couscienee to defeat it by any subsequent 
alteration. 

Their nature In many respects the properties of a use 
aod pioperties. ^^^^ settled in analogy to the law respecting 
land. It was to d ascend as the land would : thus it went 
to the younger son in Borough-English. If one seised er 
parte tnaterna, or seised in tail, with remainder over, 
iofeq^ed one to a use, the use descended^as the land would 
have done ; but it was not so of land held in right of the 
wife (A). There was ^ possessio fratris of a use (c). But 
where the cestui que use was attainted, and died without a 
will, the lord was not intitled to the use, nor was the heir; 
and it was thought it should belong* to the feoffees (d). The 
contusions of the common l^w for a long tiq^e lay so 
strongly in favour of the legal o^ner, that if the feoffee 
died seised, his heir became absolute owner of the land^ 
discharged of the use; and this opinion prevailed till 14^ 
Ed. IV. wheii the heir was held liable to a subpoena (e). 

The conscientious discharge of the trust reposed in 
the feoffee was so regarded, that any stranger who became 
seised of lands by feoffment of the feoffees with notice of 
the use, was answerable to the cestui que use (f). A woman 
being ce6^z/a que use became covert, and was not allowed to 

(a) 4 Ed. IV. 8. (5) 5 Ed. IV. 7. b. (c) 5 Ed. IV. 7. (d) Bro, 
Feoff. tX Uses, 34. (e) Fitz. SuSp. 14. (fj 5M. IV. 7. b. 
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commaad her feoffee to make an estate; for he by so doing, 
it wais said, would be guilty of a breach of trust, and be- 
committed to prison by the chancellor (a) ; and under the' 
like penalty, the feoffee was bound to maintain all suits' 
incident to the freehold (6). Uses were thus established as a' 
species of property distinct from the land out of which they, 
issued ; the land and the use were two independent subjects, 
and might reside in different persons. A gift of land by 
fine or feoffinent without something more, did not now, 
as formerly, convey any interest in the land ; the use ac« 
crued only by the express appointment of the feoffor, or 
upon some equitable right to it. 

This is the height to which uses bad grown in the pe- 
riod of which we are now treating : their consequences 
were carried much farther in the reigns of Henry VII. and 
Henry VIII. : already they had raised much jealousy in the 
courts of common law, and in the legislature. They were 
at first treated as little better than pretences to cov^r fraud, 
and were at lengtfi admitted rather as abuses which had 
obtained a legal form by sufferance ; and in that light the 
parliament at different times endeavoured to correct and 
restrain -their irregularities, withou^attempting entirely t6 
eradicate them. 

Indeed, uses were pregnant with great inconveniencies. 
The possession of land by ^. to the use of B. was a con- 
currence of rights that could not fail 6( producing con* 
fusion, jd. the terre-tenant, as the lawyers called him, was 
possessed of the land by the forms of law, and so was its 
legal owner ; but a confidence was reposed in him by the 
giver of the estate, that he should hold it to the use of B, 
for this reason called the cestui que use. -Thus B. received' 
the profits ; was in conscience and equity the owner ; he 
enjoyed a credit and importance in the world by expending 
its produce, though the land was not liable to the engage- 

(a) 7 Ed. IV, 14. b. (4) 7 Ed. IV. 29. b. 
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ineots which he was enabled to contract bj means of that 
credit and importance. Thus a kind of deceit was prac- 
tised on mankind. To remedy this, occasional expedients 
were applied, which were qf some benefit in particular 
cases; \vhile the dijease, still vigorous, pervaded every 
part of the law of real property. The plan upon which 
these expedients were conceived was, to put the cestui que 
we into the same condition as if he was seised of the actual 
freehold by the solemnities of law. Such regulations, 
from the subject of them, were called the statutes ofper^ 
norsofprofitSy and have been already mentioned in their (a) 
proper places. 

The last species of conveyance, if it can be so termed, 
and that which was nearly connected with gifts to a use, 
M'as that by will. The distinction between gifts of land by 
deed and by will became more strongly marked ; for though, 
in a gift by deed, if the tenant of the particular estate re- 
fused to accept the livery, the remainder was void ; yet 
if the first devisee refused, the remainder was still good, 
and he took in possession immediately (6). Another distinc*' 
tion was this :- If land was given to a man and the heirs 
male of his body, and he had issue a son and a daughter, 
and di^d ; the son entered, and the daughter had issue a 
son, and died; and then the donee died without issue 
male ; here the son of the daughter was not to have the 
land, though he was heir male ; but if it had been by de- 
vise, he would (c). And so of a devise by a man to /. S. 
for life^ remainder to bis heirs male, and to the Jieirs male 
of their body ; he died ; I* S. had issue a daughter, M'ho 
had issue a son ; and /. S. died : it was held, that die son 
of the daughter should have the land ; and this was, be* 
cause the will of the devisor should be fulfilled (cQu 

A notion had begun to prevail respecting the devise 
of a chattel, which was entirely novel. A gift of a chat- 

(a) Yid. ant. 275. (i) 3 Hen. VI. 4. b. 37 Hen. VI. 37. (c) 87 
Hen. VI. 8, Bro. IHi. 5. (rf) U Hen. VI. 13. Bro. ibid. 32. 
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tel without any specificatioo, oi* if for life^ waa^ heretofore 
con^ered as a gift for ever ; a:diattel aat being respected 
by the law in the light of such permanent property as 
might be limited over from one to another, after the deadi 
of the possessor. But, at length, the following method 
was hit upon, by which a chattel niight be. bequeathed 
aver,in like manner . with' real'property; ; It wa&held, diat 
a man might give, by wiH> a book to one ^ his executors, 
ioJuJOie and use for ^e tevm of his life ; remainder, to Jiis 
o&er executor, to have and use £of the term; of his life; 
and then to the pafisfaioners of sucha parish. The r>eason 
of this opinion was, because only the. use Yf2is given £or 
life;: and therdbre .aioft of remc^in^r over might beirea^i 
sonabiei aqd:cdi»i£ftent therewith. Such was An executory. 
the origin of that sort of gifts, which ia iater,**^^^?®- 
times ha^e .been't^Iedtj£x«cutoiy deapisei(a).. i ' ; 
In'following tfaeUsitory ^reveihitians in the laws relat-» 
ing to property, the reader's attedtipn has been principally 
taken upw^hlhat artifi^cial andr^iined sy^m,:Upeb' which 
a. title to. land aad inheritances iw^as'^drveiaoed ; <. : . > . 
the naagnitudie.asiwcill as thd difficulty of tbe^ ^ v^ f ^ . 
subject jrequtring. a vei^' closf^\and serious ^exaniuiatibtn. 
The law of chattels is of .a. less .coi|iplM:a(;fd'i nature,: and 
being regulatied ufxon principles of plain isease^ ;indiepefiV 
dent of the influence ^of any peculiar system^;of ithinljg^, is 
more easily comprehended. The fev^i opportnnities that 
have hithertp: presented thi^aelves- of speaking. t)A diis: 
part of our enquiry, Aver^ when we [considered the sevfesal 
aptions in which . chattels might become the objects o€ 
judicial discussion; and such idea of this kind of properly- 
as could be collected Arom thence, .must be very.imper- 
feet. As personal property had.qf late years been g^ow^ 
ing into greater consideration, oiving to. the increase of 
trade and manufactures, it became more agitated in our 
courts; and lawyers bestowed upon it some share of that 

(a) 37 Hen. VI. 30. Bro. ibid. 13. 
VOL. in. B B 
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attention^ which seems, before^ to have been wholly en- 
^ grossed by the Icainiing of real property. The reports of 
this period furnish several cases upon the qualities and in- 
cidents of this sort of property, with the nature of con- 
tracts and agreements, and other methods of transferring 
it from one to another. These are almost new subjects ; 
and as they constitute the foundation of what has since 
been raised in modem times to such a height as nearly to 
overshadow imd- obscure the law of estates, they become 
extremely desefving tiie curiosity of a juridical historian. 
The first point to be conadered on this subject is, what 
things were deemed of sufficient importance to comeunder 
the denomination of property. ' Animals that were pro- 
perly y4;rtf naiura, were not considered as being the pro- 
perty of any oiie. However, tiiere was a sort of incom- 
plete property, that accrued ratione soiij and gave the 
owner a tide to an action for an injury done to them. 
Thus it was laid down, that a person who had a park or a 
warren,bad not therefore such a property inthegame there- 
of, as in an action of trespass for taking them to call them 
lepores $uos, or damas nuts; but yet he might declare for 
mUe lepores, or damas viginii; and so it was adjudged 
oyer and overtigain (a> The same of doves and hawks (6). 
Tills idea was carried so far, as for it to be laid down for 
law, that no gift could be made of a deer in a park ; and 
this seems to have been a general opinion ; but chief-jus- 
tice Brian endeavoured to make this exception to it, that 
a white deer, or any that seemed to be identified by some 
peculiarity, might be given away, as a thing in which a mail 
had a clear property (c) : and this distinction seems to 
conform with what had been laid down in a former period^ 
that a man might have property in a tame deer (d). The 
scruple concerning the meaning of meuM and tuum was 
once carried to a very extravagant length ; for in an action 
de mali ignem custodiendo, the writ was ig..em suum, 

(«) 3 Hen. VI. 55. 7 Hen. VI. 38. S2 Hen. VI. 59. (ij 16 Ed. IV. 7. 
(c) 18 Ed. IV. 14. (d) 43 Ed. UJ. 24. 
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which was excepted to^ because no one could hare pro- 
pertp in fire ; but the objection was over-ruled ak frivo- 
lous (a). If a man catne into the freehold of another and 
cut trees^ and made timber of them, the property was con-* 
sidered as remaining in the owner of the soil tilt it was 
carried away (6). If a sow was taken by way of distress, 
and then pigged, the owner might have replevin of the 
pigs as well as the sow, and recover damages for both(c). 
It was a very old rule of law, that a man's property in 
any thing should not be transferred by the wrongful taking 
of it ; a thing therefore so taken remained the property 
of the owner, whatsoever hands it might pass through, or 
by whatsoever means, except only by a sale in market 
overti to which the law, for the security and confidence 
necessary in the dealings of men, allowed such credit for 
fairness, as to convey a clear title to a purchaser. But if 
goods were sold in this public manner by a coUusioti be« 
tween the buyer and seller, or if the buyer knew that the 
vendor had taken them wrongfully, then the property would 
not.be changed (ji) ; and some went so far as to hold, that 
i/ the toll of the market was not paid, the property would 
not be changed (e). In such cases, and where the sale was 
not in market overt, the law was, that the owner might 
take his goods wheresoever he found them ; but the seller 
would nevertheless be intitled to all the price agreed for 
between him and the buyer, who had na recpmpence but 
the admonition of caveat emptor to make him more cir* 
cumspect on olher occasions (/*).^ If a man took the 
goods of another, and offered them to an image, the super- 
stition of the age had allowed this to be' as complete a 
change of property as a sale in a market or fair ; but if 
they came back to the hands of the £rst trespasser, the 
owner might take them {g). 
The construction of the common law upon the law of 

(a) S Hen^ IV. 1 8. . (ft) SS Hen. y. 3. (c) 18 EA IV. 5. 

(d) 32 Hen. VI. 5- <e) 35 Hen. VI. 29. (/) 9 Ed. IV. 1 . 

(f) 34 Hen. VI. 10. 
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iuitioa» was, that any one might seize die goods of the 
king's enemies imported into the kingdom ; and also the 
goods of Englishmen taken by suefa enemies^ to the ex- 
clusion of the king, the admiral, and the owner, unless he 
came the same day they were taken, and claimed them 
ante oeamim solis{a). 

The most usual mode by which chattels were 
Of coDtracti. ^^jj^gf^rej f^^^^ qu^ person to another, was 

by bargain and contracts of several kinds, the law of winch 
began now to be tolerably well understood. The foun- 
dation of every contract required that there should be a 
mutual benefit to both parties, that is, a quid pro quo; 
otherwise it was a nudum pactum, and such to which the 
law would not give effect. Thus where a man brought 
an action upon the case, against another for not building 
a mill by a certain day, according to his engagement, the .^ 
declaration was held ill, because it did not state that the 
defendant was to have been paid any thing for his labour, 
in which case the bargain would have been void(b). A 
promise to give a person a sum of money if he married 
his daughter, was a contract whose validity was muclp 
questioned, on the idea of there not being a quid pro quo. 
An action of debt upon such a promise was debated with 
some difference of opinion. In support of it many in- 
stances of bargains were quoted by Pmot, which he 
thought bore rome similarity to ihe present, and were 
esteemed good in lawr Thus if jtf. sold a horse for lol. 
and had no horse at the time, yet he might have an action 
of debt for the money, though there was in fact no quid 
pro quo ; but because if A, had a horse the buyer might 
take it, the bargain was to be supported in law. Again, 
if one sold his ismd for lOOl. d«bt would lie for the money 
immediately^ though the purchaser could not have the land 
without the ceremony of livery. Again, if a pefso'n was 
retakied to be counsel for a certain sum, he might have an 

(a) 7 Ed. tV. 14. (4) 3 Hen. VI. 36. 
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action for ^ money, though the other might perhaps 
havd had no advice from him : to which Davers added^ 
that if a man promised another a sum of no^oney, on con- 
<btion of his carrying some corn belonging to fF. B. and 
he carried it, debt would liei diough there was no. qtUd 
pro quo (a)^ Notwithstanding these lEEStaoces in favour 
of the action, the inclination of the court seems to have 
been, against it; but the cause was adjourned. without a 
decision. 

Bargains about matrimony were very common, and 
many such actions appear in the books from the reign of 
Edward III. down to the. time of which we are now writ* 
ing. A distinction had been- made, where the word marry 
or mafriage was or was not: used in the agreement (6)4 
and the courts held, that the temi marry or marriage had 
the ^ect of making it whoUy a spiritual matter, so that 
8D action ought not to lie for it in the temporal courts ; 
but that odierwiie afn action would lie. We find no notice 
of 'such <hstinciioii now ; but it was held j>er totasii curiam, 
in the reign of Edward IV.. that .debt would not lie for 
marriage^mone^f because the def^tdant had.not quid pro 
quo, and it belonged to the spiritual court (c). Yet a few 
years after, when this opinion was maintained by the mas- 
te)r of the rolls, ^od by Choke^ Littleton^ and Tonmskend,* 
ike contrary was held by Rogers and Sulyard(d). So dif- 
ficult waa it to adjust a point of law that had onc^ been 
agitated with different success. 

A contract could not be perfect without, the .agreement 
of bodi. parties* Thus if a person cheapened, wares in 
a market, and the tradesman named the pri^e, this w39:no 
bargain, so as to enable the buyer to take the goods, unr 
leas he pud* the money,- or a day of payment was fixed (0). 
If therefore such a person had gone away without pay ing, 
and .bad brought the money the next day, the seller, wOuld 
not have been obliged to accept it (f). When the bar- 

(«)S7Hcn.V^^.8. (*)Vid.ant.65. («)UEd.IV;6. 15Ed.IV.3«. 
(rf) 17 Ed. IV. 4. (0 17 £d. IV. 1. (/) 18 Ed. IV. S2. 
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gain was compleled by agreement^ the vendor was in*, 
titled to tbe^price in all events,. whatsoever happened to 
the thing sold. Thus, as was before seen, though the 
right owner should retake his property from a vendee, the 
vendor might still have an action of debt for the price(a). 
Again, where a man seised of land injure tucoris, sold four 
hundred oaks for 20L and.half Were tidcen during the life 
of the wife; she died, and, the bkron not being tenant by 
the courtesy, the heir entered, and the husband brought an 
action of debt for the remaining half of the money (the 
former being paid in the wife's life, when the trees were 
removed); it was held a good action by. the whole court; 
because the contract was good at the time of the bargain, ^ 
and being intire, it could not be severed ; wherefore having 
taken part of the oaks when he might have had the whole, 
the neglect was his own folly: but it would have been 
otherwise, if it liad been agreed that he should not cut 
diem before such a day, before which day the wife had 
died, for then he would not have hsid. quid pro quo. In 
like manner it was held, that, should a horse, rfter being 
sold, die in the stable of the vendor between the sale and 
the delivery, the vendor might have debt for the price (&)• 
It was at the pleasure of the vendor to retain the horse till 
be was paid the price ; and yet he could not have an ac- 
tion of debt till the horse was delivered; the pro)perty,^how« 
ever, was in the buyer by the bargain ; so that if die buyer 
tendered the price, and it was refused, he might take the 
horse, or have detinue for it<c). 

The law allowed contracts to incfaide things not in esse. 
Thus a man might contract for the sale of all prpfils and 
lidies to come of his land the next three or four years (rf)* 
Again, a person might purchase wood fmr so much inoney, 
if he^pproved it when he saw it. In such case, if hedis* 
liked it, there was an end of the bargain; if he agreed 

(«)Vid.ant.S71. (ft) 18 Ed. IV. 5. (c) 18 Ed. IV. 28. 

(d) Jl Hen. VI. 43. 
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to it, he ^as bound (a). The contract of a servant^ attor- 
ney^ or factor, was held^to bind the principal so as to 
make him liable for the price^ though the thing sold never 
came to his, hands (i). 

It seemed to be thought, that though a purchase of 
things for the use of a society^ if agreed to by them, would 
charge them with the price ; yet if the purchase was for 
thern^ it would not bind them without an apparent agree- 
ment ; it miglit however be questioned whether the law 
-would not interpret their use of the things purchased as 
an agreement; and so it was afterwards determined (c)« 

(a) 18 Ed. IV. 15. (6) I Ed. IV. 1 1 . (c) SO Hen. VL 38. 
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Judicature inParliament — Origin ofpHvtiteJcts-^Tke 
Court of Equity in Ckancerj/— -Cases determined before 
the Chanceflor — Of Proceedings by Bill in the Kin^s 
Bench — Ejectione Firma-^Actions upon the i^ase- — 
miction of Forcible Entry — Of Forger of' Deeds — Da- 
mdges and Costs — Of Proteetions-^The Criminal Law 
— Larceny — Of Appeals — Of Provors — Of Battel"^ 
Of Clergy. 

J. HE administration of justice during these two reigns 
affords an object of enquiry equally interesting and import- 
ant with the law of private rights. The novelties in this 
part of our juridical system consist principally in the per- 
fection to which the science of pleading had ai:rived, die 
introduction of such new actions as had been given by 
some late statutes^ and some slight variation ixx the form 
of judicial proceedings. 

Judicature in Though the commons in the reign of Henry 
parliament, jy ^^j ^^^^ checked in their attempt to par- 
take in the judicial authority of the king, and lords, and 
the letter of the resolution then passed stood on record 
against them; yet such a solemn declaration that their 
assent was necessary to all statutes, joined to some 
reasoning on the question, at length led to the esta- 
blishment of this legislative right. The king and lords, 
hgwever, went on making awards on petitions during the 
reign of Henrj^V. and those that followed ; till at last it 
became too clear, that all tiiese, as alterations, in that par- 

(a) Vid. ant 377. 
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ticular irfstancfe, 6f dirlaw, could no lint^r'With jpVopriety 
bfe'calWd jirfgmeirts or awards, but wfere to all interiband • 
purposes' legislative acts, and, as stith, AbuM be assented 
to % tlte' Whole pirliaYhetit. We shall preseritfy see thte 
afteps wHieKIid^t6'Wtablisb the practice totifbrthdWy'wKlt 
this'bj^ibn. . '-''■'' =^ - ? ^ ' * 

' ThtS'titittiind'paH: of thfeoHgftial jddicktui-e in p»lia- 
lnfedt'ii\ a!is ^erci^ed iir ntirriberleif^ ifestaifcies diiriiig this jie- 
riod, and fre^teritly Assisted the r(Ef?gfiirig party in destroy* 
iBfg tieir eneWiife^; whetf'the cdmmon tributtdls (siritiiiia:ry 
a^ iei^eh thfey'wei%)cb(ifd riot, consistent!} wffl/^ colouir o^ 
leg'arfoiiHWfty, ccrinpletely execute their xrfeiig'eatice. W6^ 
IjfeV^^tiy %finiaWoti th^t the coriifni)ns SVefeiit stlldfesifbus 

' 6^ tdkirt^ '^hy' p%rt in these judgiiieuts^. In a fdfnfief 
li^ifed ^fif), the Wrds temporal; vfith the Itihg'ia ad^ 

jtfrfgfed/Mt^se^eral lords; tw6'kn%ihts(>"^hd others, ^ho 
fiiffbe^htak^iiaiid beheaded as trait6fsand reTb^fe, sboulif 
fbifeit'^ll theiyferfds in'fee ivMicK t% hads^^ day, 

^ ^(fAi''Alf%eir'g6bds and chkttelfe; to which judgment all 
(Hfe'lofA^ pr^seiifput their naine8(fe). This could' notfre 
cfeiiftdered as a jiiclgrnent secmiduni fegem^ef coiimettiiu 
n^ AilgUof; as it gave,, coiitfajry to the cdmniibp law, i 
forfeiture of laiids a/?ef *<bfe (Aeatfe. of ifhe parties, and that, 
too-, where some of them Were colnmdners. This could 
only operate as a lej^sTafiye a'ct.'^- ^ ' 

Sir J6\i\\ Mortimer liaving been committed to the 
Tower on suspicion of high-treason, I^ad escaped, and was 
iti i^iKll^ yll iiidictea fbf that escape ilielnga^m a ppre-. 
blotted', Hy #a^ Urduyh^befbfe paiiiament, ^anUjurfgmenV 
wlikgiv^a^gaihst him iTpon ttte ihdiMmeni*''''niis'wa8 a 
jiididlaT.acVbf the legislative \mAf\i\t may fcJe so eajled, 
whftSM'it idcieVnot'dppear tHe commdnViiad any share in. ' 
neV'aidtliey'mate any pro't'estatrdii in support of l!fcleir'pre- 
teMon. . '*rtifese ^ire selected ^Wt|6fmanficases of. tliiefi^^^ 
kina during the period of which we are, now writings 

(a) Hen. lY. (0 Pari Hiit' vol. U. 64. 
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Though the house of commons had acquired great 
weight in the constitution during these reigns, particularly 
under the house of Lancaster, there is no mention of their 
having concerned tbeniselves in these parliamentary judg- 
ments of life and death. But at length a politic prince 
found it convenient to make use of them, to give colour to 
the prosecution of a great and obnoxious man ; and by that 
measure paved the way to fiung the commons io this le- 
gislative right. This was in the proceedings against the 
duke of Clarence, in the 1 7th year of Edward IV. What 
makes this more remarkable is, that it was at a time when 
the steward of England presided, and the lords might seem 
to be no longer acting in their parliamentary character, 
but simply as a court. The king on this occasion was in 
the house, and appeared in the light of a prosecutor; for 
he was the person, and the only one, who enforced the 
qharge against the duke. Some evidence was produced : 
the house of lords were of opinion, that the evidence waa 
sufficient, and therefore proceeded to condemnation, the 
duke of Buckingham, for that time high-steward, frch- 
nouncing the sentence ; but the execution was delayed^ 
The charge against this unhappy prince was that of trea- 
son, with the overt acts of using incantations, and spread- 
ing reports of the . king's illegitimacy ; but his principal 
crime was aspersing the judges and juries who had con- 
curred in the condemnation of Burdet aqd Stacy, two of 
his friends. 

The king^ resolved to make this blow at his brother's, 
life as sure as possible; thinking, perhaps, tl at the chaige 
of treason was so slight as to need somethms extra* 
ordinary to give e6fect to it; or because the opinions of 
peoplehad taken another turn uppn this point of parhamen- 
^tary juri^rudence : whatever was the motive, the king 
took.'the following measure; he directed the speaker of the 
house of commons and the members to be called before 
the other house, where a re-hearing of the whole matter 
was had in their presence. After .this sanction, it was 
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thought the duke might be executed with safety ; which 
wsls accordingly done (a). 

We do not find that any formal act was made tq testify 
the concurrence of the whole parliament in this judgment 
of attainder: however^ this precedent of calling in the 
house of commons to assent to a pr<)isecution and sentence^ 
must have had a great effect towards encomraging them in 
maintaining this claim. The notions of what was law, 
and what was legislation, had become too well settled and 
distinguished for it to be longer endured that the law should 
be altered by any judgment less than a legislative act ; or 
that any transaction should have the force of aii act, which 
was not assented to by the whole parliament. The com-' 
^ mons, by repeated revolutions indi^ government, had now 
rkf n to such importance, that they could be no longer over-^ 
looked. These considerations had operated so far in the , 
time of Richard III. that he ventured to make no judg- 
ment by the assent of the lords alone, either on petitioni^in 
private matters, or in the prosecution of offenders ; but, in 
both cases, the aid of the parliament was only to b^ ob^ 
tained by a formal smd complete dct of the legislaiure: 
These, from the particular occa^n of them, Ori^n of *« 
wiere called private acts. Several attainders, Private acts. 
ai^ seveiral alterations in properly,. were made in the slkn-t 
reign of that usurper by these private bills ; and. dii& ex-^ 
ample was followed in the succeeding reigns. Thus have 
we s^en the original judicature < of parliament, which at 
first resided in the king and lords, participated by the com* 
ul<^, aad at length become a mere act of legislation : the 
remaining judicial authority which they stiU retained; was 
that of a court of error, and of being their own judges in^ 
cases of life and death, and of deciding on impeachmcMS' 
by the bouse of conimDns. . : . ., t 

The court of chancery grew into great con^ ^^^ ^oart o^ 
sideration in the ^reig^s o£ Henry VI. and «iuity in ] 
Edward IV, Indeed the statute 15 Heii. VI. "'^^"^^'^y- 

(a) RolLPari.vo1,Vt.l93. Tarl. tfist. vol. 11. 373. \,' 
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may be considered ai addmg a new suppoif to this 
court; whicb^ by restraining a wantoa and inconnderate 
i4>pIication of its aotliorityy confirmed it in a due and- re- 
gular adoitnistratioB of justice. That die legistatare 
should at different times express a jealousy of this new 
judicature by subpienaf and impose checks upon the ex- 
ercise of it, isnsft to be wondered at : the idea upon which 
this court had taken upon itself to decide.according to prin- 
ciples^ of equity and general justice, was novel and adventu- 
rous. It was to afford relief to suitors^ upon circumstances 
of hardship, fraud, or trust, where the king's courts allow* 
ed none. This was, in effect, an appeal from the ancient 
customs and statutes of the realm to the conscience and 
discretion of a single person. It appeared likechanging th6 
rules of right; like renouncing the gov«*nment of law, 
»d preferring that of arbitrary will. Added to this, when 
it b considered that the chancdlor presided there alone, 
without the influence (^ common-law judges (except wlieii 
he chose to call iq their advice) to controul die' force of :liB 
own partenlar notions ; that he was a person unleamec^ 
for the most part, in the common law ; and an ecclesiaslicy 
bred up, as ,w»i then usual, in the study of the civil and 
canon law; from these considerations it wi^s ei^tremely 
probable, thait, in a' cpurse of time, a.^ set of ndes and 
maxims of justice would g^iin ground in that coiih, differ- 
ii^ from, and derogatory to^ the common-law; These 
were natnral apprehensions,' and* in the eventproved not to 
be wholly unfounded. : ' ' 

Not only theeducatiiDti' of the judge who there' presided, 
but the very ii^nt and design of his jurisdicticm naturally 
led to what' was foreseen*- • The canton and civil law ftir- 
mriwd a system of pales, and a courfe^e- of proceeding, ex- 
tremely well adapted to the objects of inquiry ina court of 
equity. The large principles of univeraal justice taught 
by the Imperial lawy were calculated for^^any set of peo{^ 
and any state of things. These fumisiied grounds of rea- 
sonbg to mode], correct, and qualify the untoward conse- 
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^uence& of our. fianlialinpiiicipal custome ;'!wb^' the eccfle^ 
•iastkal jumprndeiice supplied a medaod«f frroceeSihg^ itt 
die examiiidtion of wiIimssqs and of die party, peculiarly 
oOBtiived lQ«ift die consciieilde of a designing and fraucta^ 
lent defendant. > The cfaancbiy being, lilpe other courts, aft 
libi^rty to foamkilsiown aietbod of proccNsding, adopt^^diat 
wliieh best anlwefodite design; andaooordiQgiy, a pre^ 
ceoding fotnied.from the^oivil'and canon law together, 
gradually became thei practice of the court of chancery, 
without any >ittterferenee or ciMitrdul^}f die legidature. But 
the cfaaincettor;ii^aiit not left atliberty intirely to estaMiA 
tlie rules of juitsoe dictated .by the ct^ law. This- was a 
matter .of much more iinpertanoeinits consequenceathaa 
ike other. In this uutajeice he wiis narrowly watdied hf 
tbejudgea, who, in many cases where dieir advice wat 
eaUed i% put seme check on thelibend o<jncliisions deritMl 
from those {rfausible topics, 'the fitness, a^d oonvtenienee; 
and thc'substsiidai jusdoeofu cause, which were die prin^ 
cipal grounds on which the:>dbancellor used t6 rest his 
equitable decisions. 

Ibis beyond a.doubt^ that this courts had begun: to ex-* 
ercise. its judicial addtoiity in ithe< reigns. of Richard' II. 
Hemry i¥.-and V* ^la^ppisara &om what has been before 
mealBoned (0). ' But ife;do not fibd iki our books any re* 
port;of cases there-idetecfnined till 87 Henry YI. except 
otily on the subject of uses ; whi^h, as haji been before re^ 
marked, might (giise 'rise ta* the opinion, that tfae£t«tequi«- 
taikle judicature ^ms xoniitemed ia the support of uses. 
Leairikiguses to be cpinidesed hereafter, we^hall now take 
aview of such points as yirere resolved in this court during 
the reign of Henry VL and the subsequent one; beingthe 
earliest notifres we hate, in the annals of Qur law, of the 
nature and progress of this new court of equity. 

The following case was before the chan* ^ , - 
cellor in 37 Hen. VI. A person bought up mined before 
some de)>ts owing to another, and gave. him a ^^ wn«^wor. 

(«) Vida|it.l88. 
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bond to the amount. He now prrferred a bill in chan- 
cery to be relieved from the obligation, alleging, that as 
ctoses in action were the aubjecWmatter of the contract, 
and these were not transferable, he bad in reality received 
no consideration, and should therefore in conscieiice be 
dischaiged from the obligaUon. The chancellor, having 
doubts, adjourned it into the exchequer-chamber, where 
it. was agreed, with the concurrence of all die judges of 
the king's bench and common^leas; that the obligation 
should be cancelled ; and if the defendant refused, that he 
should be committed to the Fleet till he complied (a). 
But when this matter was afterwards pleaded to the obli- 
gation sued in the common-pleas, the plea was over-ruled, 
and the deed was considered as still in force ; it being 
conceived, that the only pow^ the chancellor had of en* 
forcing his decrees, was by inflicting imprisonment on the 
contumacious plirty, who might still prosecute hb legal 
rights in a court of law, notwithstandii^ they had been 
determined in chancery to be unconscionable* 

A grant was made, by letters patent, of goods forfeited 
by a person attainted; the grantee brbu^t his ball in 
chancery against the person who had dien the posseteion of 
them, for this reason, that as the king could not have an 
action at law for the goods of an outlaw, or one attainted, 
before they had been seized for the king's use, or found b j 
matter of record, much less could the grantee miaintain a 
common-law action without having had the possession. 
Accordingly it was held, that the subpana was his only 
remedy; and the tjiefendant was ordered to exhibit an* in- 
ventory of the things the next day, on pain of being cohh 
mitted to the Fleet(6). 

In the reign of Edward IV. the following points were 
determined : A man was bound in an obligation to B. for^ 
the use of C. ; it was held, that in tLis case C. should have a 

(a) 37 Hen. VI. 13. Bro. Consci. 4. , (b) 39 Hen. YF. 26. b. 
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svbfc^nm against the oUigor (a). One coparcener would 
not count according to the truth, and in the same manner 
as the other coparcener had done ; and there it was held 
that a subpoena lay (6). Where a person had made an- 
other the procurer of his benefice, and had faithfully pro- 
mises! him (c) that he would save him harmless from the 
consequences of holding it ; when he afterwards resigned 
it, and^was vexed on account of the part he had acted, it 
was a^eed, that a subpoena lay^ for such indemnification : 
and it was there said. If Iprmnise to build you a house, 
and do not perform my promise, you have ybur remedy 
by subpoena (d). It was a doubt, at this time, whether a 
subpoena would Ke against an executor. or heir; and it 
seems after much debate agreed, diat it would not lie 
against the heir of the feofiee ; but he might^hold the land ^ 
discharged.of the use, and the cestui que usewns driven to 
seek^ redress in parliament (e). i Yet where a man had 
made a firaudulent gift of his goods to avoid his creditors, 
and the person to whom they were given died, and they 
came to the hands of his wife ; there, when a bill was filed 
against h»T, she was. compelled to answer it (f). And be- 
fore that, the following case was decided: I for sky, a 
baron of the exchequer^ 9nd one Middleton, bought some 
wool of Sir H. Wyeh, for which they bound themselves in 
several <d)ligations. Middleton had all the profits of the- 
merchandize. Sir H. died, and made his hidh^ his execu- 
trix; and by.his will g^ve a longer day to Middleton. 
Upon this, WcMEsley brought his bill against the executrix, 
to discover what was owing, and to account ; the bill was 
held good ; and it was agreed that a bill n»ight be l^rougbf 
to make a person, discover his testator's will, and tl^ trust 
there declared (g). 

: , , • • . ..u 

(a) 2 Ed. IV. 2. (b) 6 Ed. IV. 10. (c) PrmHto per fidem. [d) 8 Ed. 
IV. 4. b. Vid. ant. vol. IL S79* (<}.8 Ed, IV. 6. "^; J 6 Ed, ^V, 9. b. 
(«) 9Ed.IV.41. 
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A maa waa aurely (^r one, wbo: joided wi^. others ia 
a boiid to save the surety harmless;' af(en»ard» the siirelgr 
paid. the moiiey, and sued upoo the iiideinflttty bond: in; die 
nHsaa time^ the fivat ^^ebtor brought his l>iU io cbaocer)^ 
avd set forth, that bi^fore the boild was. gaveauto ^demmfy, 
he d^vered certain goods, to .the surety, as a sectihty for 
die same eventual burthen on him ; and thereCore ha navr 
praj^ reatitutioo of them, that ha might not he doubly 
charged; and also he prayed an injunction;: the latter sprayer 
was denied, upon the.dafendant. in eqiiifef elaiining a pro- 
perty in the goods(a). The cogn^or in aatatttitef-niercfaant 
had gaid the moneyy, without .a celease; and the co^niseey 
notuvithatanding^this^siied him at law : a JbiUlbeing brou^ 
in. chancery, it was a questtcm, wbcdier he should have re- 
lief, The. chancellor had great doubt^ and >calkd in the 
asmtAVCe of the judg^es in the eKohequev-chamber ; where^ 
aftef guifh argument,, the chancellor was convinced, that, 
in the instance of a statute^menehant, which is^a matter of 
record,, as (be party need not have paid themonej without 
areleate/ it would not be consistent with the rules of law 
to foUe^e; but ^ as to obligations, whidi are matters in 
pais, tbi^t question was left open to consideration (i). ; 

The stjje of pleading in equity wa^ of a more libend 
cast than thi^t in the other courts. It was held, that a 
person ahould not ■. be prejudiobd for mis*p)eading, nor 
want ^f fonn; but if he proved such matter aa served to 
aid.bim i» consciwce and equity ^ it was snfiipieBt. l%e 
ailtbf^ty of this court was, as they ex|>i!essed k, sedundmn 
p^mtatem absohUam; while at common law they were 
wid to proceed ^ecundum'potestatemcrdinatani (o)i 

$n^ were^ the advances made by the cour| of equity 
towards relieving suitors against the i^^gour of the commoa 
law. Its jurisdiction did not comprehend a great extent; 

(«) 16 fid. lY. 9. W %9 Id. IV. 6. (c) 9 Bd. IV. Ig. 
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and the exercise of it was feeble ind imperfect. The chan* 
cd^r seldom had a point of difficulty before him but bp 
called in thejadvice of some of the judges, or adjoi^rDed it 
into the exrhequerrchamber^ where, it wae discu9sed s^ 
resolved according to the opinion of the sages. of .the com- 
mon law. This had the effect of settlia^ on the splid found* 
ation of the law of the land thb new jurisdiction^ which 
all the while grew up under the guidance and encourage-^ 
ment of the courts of common law. Owing to this state 
of pupillage in which the court of equitj was kept by the 
courts of common law, and the unfavourable comparison 
it suffered when opposed to the ancient judicatures of the 
realm/it appeared rather as tolerated in certain instances, 
than acknowledged as a part of the judicial tstablishment 

'of the kingdom. 
' The following fact is a strong instance of the imbecility 
of this court. In the 22d year of Edward IV. {a) after a 
verdict, an injunction had been obtained, which hung up 
the cause for some time. Hussey, chief^^justice, asked the 
counsel for the* plaintiff, if they would pray judgment ac^ 

. cofiding to the verdict ; but they declared their apprefaen* 
sions about infringing the injunction. To this one of the 
judges said, that though the injunction was against the plain* 
tiff, yet his attorney might pray judgment with' safety; andso 
vice versd. Hussey said, that they had talked over the 
matter among themselves, and they saw no mischief which 
could ensue to the party, if he prayed judgment; for as 
to the penalty of the injunction, they were convinced it 
was not leviable by law ; and then there remained nothing 
but imprisonment : and as to that, the chief-justice said, 
'^ If the chancellor commits any one to the Fleet> apply 
'' to us for a habeas corffusy and upon thexMum of it wo 
^ ^Hl: discharge the' partjr ; and we will, do every thing 
^ to assist you.-' It is true, one of the justices said, be 
would go to the chancellor, ai|d as^i^him to dbsolve the in?- 
^ . W 83 Bd. IV. 37. 
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juuctioD : but this probably waa soggested out of tender^ 
ness to the chancellor's situation ; for they agreed ia de* 
daringy that they would give judgment if the party would 
pray it^ notwithstanding the chanQellor continued the in- 
junction ; but they said, they would not give damages for 
the loss oc^sioned by the proceedings in chancery. 

It seems that the chancellor, besides the assistance of 
the masters in chancery, who properly coniposedbis coun* 
cil, and yvete his ordinary assistants to sit with him, and 
gave Aeir opinion when asked, used ako to assockte 
to him sometimes feexs and bishops, but more coai«' 
moidy some ttf the judges. In consequence of this^ the 
decreet ran. Per curiam cancelhria,et onmesjustitimrios;, 
sometimes^ Per decretum cancellarU. ex asseam omnium 
justiiiariorum, et-aliorum de concilio regis pnuentium* 
Again, Ideo coimderatum est per curiam de assenm Johan^ 
nis F&rieicue,.capitaiisju8titiarii dammi regis udplaeiia 
ienenda, et tRveraorum aliarum juitUiariorum et servietp- 
tium ad legem in curid prtuentium. Thus the form vnried 
as often as the parson or p^ons by whose assent the Ju^d^ 
ment ordecree was made j[a). From thia we sea, that the 
chancery stiU preserved some traces of its constitution ia 
the time of Edward III« (b) when ref<i»eiices used to be 
made.to the chancellor, treasurer, a/iiJ others of the king's 
council in chancery. This was the state io which, die autho- 
ntj of the court of equity in chancery stood at this peried[« 
The new jurisdiction in die court of kiog'a 
psex. i^^Q^ Ij^j assumed a novel appearance. . Wie 

have seen in the reign of Edward IIL (c) that a practice 
bad obtained of commencing actions by bill in eidier of th^ 
tfanee courts in Westminster^iall ; but nothing haa y^ b^ett 
said on &e nature of that proceeding ; the books preserve 
^g a silence therefai, till the reign ef Henry VI. vfhen .dher# 
happened some cases which shew that such bills ia tb* 
king's bench used to charge the defendant as tfi euitodid 
(<) Hist ChaacrSO. {b) VicU aat voL K. 4<79. (c) Vid. afl[t. 9X 
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inareschaIli,iniim2Lting that circumstance to be the founda- 
tion for the proceeding. It seems^ that the persons in the 
custody of the marshal of that coftrt might be declared 
against by bill for any cause of personal action, notwith- 
standing the prohibition of Magna Chartay which was con- 
strued not to extend to this prmlege claimed against pri^ 
doners. The court, however, guarded this custom, which 
it had suffered to obtain, by a strict adherence to the notion 
of law on which it originated ; they required that the per- 
son should be an actual prisoner of the court. Thus in 
1th of Hen. VI. where a miin was out on or proceedia* 
bail, it was held (a), that a bill could not be by bin in the 
filed s^ainst him as in custody. It was more- ">«■•» 
over required that there shopld be some proof on record 
6f the defendant being in custody (b) ; for otherwise it was* 
said, it lay at his option whether he would plead to the bill. 
Many devices were contrived to effectuate this requisite 
of custody ; one of which seems to have been the exhibit- 
ing of articles of the peace (c); so strenuously did they 
Endeavour to preserve the proper character of this tribunal 
as a criminal court. However, in !31 Hen. YI. they seem 
to have relaxed a little on diis point. It was then held, that 
if it appeared that a person was out on bail, this of itself 
was sufficient ground to the court to proceed against him 
as in custody, whether the cause of his Commitment ap- 
peared or not. Thus the ground of the court's jurisdic- 
tion became a fiction, and the king's bench began to enter- 
fain suits against persons, who were only supposed to be in 
custody, provided there were some slight grounds to war* 
rant the supposition. It was sufficient therefore to file a 
bill with pledges to prosecute, and then by a copy of that 
MU oi* by latitat (d) to arrest the defendant; who gave bail 
t6 appear; and then, though out of custody on bail, he 

(«) 7 Hen. VI. 4S. (4) Ibid. 41. (c> Ibid. 
Xa) It may be temtitked, that the abscondibg from process is eipresfled 
io BractOD by the verb luHtare, Vid. ant. vol I. ~ 
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itillwas deemed liable to plead to adeclaratioii filed against 
bioi in any action> and tbis became the settled practice 
towards tbe latter end of the period of wbicb we are now 
writing. . 

When tbe proceeding in this court by bill was rendered 
so ^asy, it may besuppo^ed that suits of every kind were 
brought here in that way very frequently ^nd that the civil 
business of the court began considerably to increase. The 
number of actions upon the case (which too could be 
brought by original here] increased tlie subjects of judicial 
cognisance in this court to a nearer proportion with those 
of the common-pleas, than it had ever before exhibited. 

The declaring against persons in cusiodid mareschalli is a 
singular phenomenon in the history of practice in the court 
o^ king's bench ; and it became more extraordinary wfaen^ 
extended, as we see here, to all persons^ without anj^ 
regard to the actual custody of the marshal. It has been 
int)mated|in a former part of this work^ that the juris- 
diction of the steward and marshal was communicated ta 
the court of king's bench, and particularly discovered itself 
in this proceeding by bill {a). The reader may be better, 
able to judge after he has weighed the following considera- 
tions, whether this is a probable conjecture to account /or 
the novel proceeding of which we have just been speaking. 

It has been before related, pn the authority of Fleta, 
that the steward determined the king^s own causes without 
suit; that he had cognisance of all actions against the king's 
peace within the verge, ti/;fcufi^; tunc rerjuerit in Atfglid^ 
that such actions were to, be brought recenter. In another 
place he .tells us, that the steward. had cognisance of all 
trespasses and personal actions, j>er invent ionem pkgiorjim. 
de prpsequendo, wiihoixt allowing any essoin; that upoa. - 
pledges being found and enrolled, the'marshal was com- 
manded to attach the party, if he waa within the verge ; that ' 
this court removed with the king, and by it$ presence suf- 
(a) Vid. anl. vol. H. 260. 
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fended all commissions of eyre, assise, gaot-deliyery, and 
others within the same county, the business of which courts 
wa9 summoned before the steward; that hedispatched them 
first, then proceeded to the trespasses within the Yerge/ and 
to debts and contracts where persons had bound themsebres 
to the di$itr^ss of the steward and marshal (a). Such are the 
principal features of the steward's court, according to the 
practice in the reign of Edward I. To this n)ay be added 
what is mentioned by Bfitton^tliat the steward was allowed 
that singular privil€ge/u4iich none but himself and the jus- 
tices^ of Ireland and Chester had, of delegating his judicial 
authority without a special pern^ission from the king (i), 
' It is not unlikely that the steward used to avail himself 
of this power to delegate, and it is natural that the judges 
of tlie king^s bench should be the pemons whom he dele- 
ga^d, they being, like him, obliged to attend nbictmq; 
rex twf€fuerii in Anglid. This is rendered inore proba- 
ble by the similarity of jurisdiction which we seein aiiier- 
tinges exercised by the judges of the king^s bench, yft 
see the king's bench by its presence- suspend all courts ' 
within the same county ; we iind that it had marshals who 
travelled with it through the 'several counties;, and that in a 
statute of Edward III. these iiiar^al« are coupled in are-^ 
markable manner with the • marslial within the verge (c). 
When, therefore, we find also a proceeding in this court 
per urventionempkgiorum ; ^hen a person, merely because 
he was supposed to be in custodii maresciaili/migbl'be 
priDC^eded against for debts and contracts.; w4)ere can we 
look for the origin of such innovations/but to the model 
preserved in the ancient history of the steward's court i 

The judges of the king's bench, when once iu the habit 
of exercising this jurisdiction' within the verge, may easily 
besupposed,in the usual course of judicial aggrandizenient, 
ampliarejurisdictionem, to extend this new proceeding to 

(a) Vid. ant. vol. If. 947 to 8S0; (h) Britt. 10. e<2it. Kelb. . 

(c) Vid. ant. voh II. 481, 433, 
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all penont^^ whether within the veif e or not. While the 
king's bench was moulding this borrowed piece <rf jndica* 
tare so as to aggrandize its authority, the ancient court ot 
the steward andmarshal, under the presidency of less active 
managers, sunk into discredit. It was, at various times, 
eifuressly restricted by parliamentary regulations (a) to its 
original boundary of the verge; and the steward nev^ rj^- 
viving those branches of his supreme jurisdiction which had 
been so often delegated, the court became of no more con- 
sideration than others that are confined to a small local 
jurisdiction (&). 

EjteHone If^^t to the jurisdiction of courts, the objects 
J^'^^* which present themselves are the various actions 
now in i]|se. But these beiiq^ the same as were so fully e(a^ 
mined in the reign o££dward III. it will be unnecessary to 
add any dimg to the account there given, except by an ob* 
servation on the action of geetioneJirmiRf and a short view 
of the decittons that were made respecting the nature and 
properties of actions on. the case. Some opinions bfsgan to 
prevail respecting the effect of the writ of ejictionejirfna^ 
which led die way to an important change in real remedies* 
In the re^of Edwardlll.and i^in in that pf Richi^dlL 
we find it expressly laid down, that an gectianefirma was, 
in its nature, only an action of trespass ; aqd that the plain*.- 
tiff therein could no move recover his term unexpired, 
than he could in trespass recover damages for a trespass not 
committed ; and that the only remedy for the term was in 
covenant against the lessor (c). T4iis was the' opinion of 
the whole court. But in the reign oi Edward IV. it seems 

(a) Vid. ant. vol. U. 420. S35. 
(k) Howeyer, the marshalsea- court, situated near the prison of the mar- 
shal of the king^s bench, may be regarded as retaining to Hx aome mark> 
of the ancient stock from whence the latter flourishing branch of judicature 
has sprung. . It was not without a very substantial reason, that the king*s 
hjench originally sent their prisoners into another county for confinement |. 
and the neighbonrhood of the ancient court of the steward and marshal 
I to point out tbst reason with some shew of protH^l^ility. 
(«) Fitz, E^ect. 12. 
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to have been beld diflfereodj ; £br there it is said^ la aigu-^ 
ment^ that tagecHonefirma the plaintiff shall recover wLat 
reniains unes^ed of his term, as also damages for the tioM 
it was withhdd from him {a). This was only a dicium,; 
but yve shall see, that in the reign of Henry VU. it was 
f olemnly so determined. In^consequence of that deciaion 
the action oiefectionejimUz became more frequently used^ 
as a substitute to the many real writs for recoverii^ pos* 
session atul trying titles to lands. 
• The action most favoured was that of treapass Aetiont vpm 
upan thecase^ which, during these two reigns, ex- ***® <^*«** 
panded itself in a manner that made it applicable to num« 
berless cases for which the conuBon law had not before 
provided any remedy. In addition to those we have already 
seen, we now find it brought against an escbeator fof a false 
istum of an office (6) : against aman whose dogbit the pluin- 
tiflPs sheep, the defendant knowing the dog was used so to 
do (c) : against a clerk for not entering a nisi prius record 
as he assumed to AoXd) : for suing a writ against the plain* 
tiff without consent of the principal (e) : for arresting the 
pkintiff wUie he was coming to answer ki a cause depend- 
iaig against him : against an under-sheriff for embezzling a 
- writ (f)i fox beating the plaintiff's savant (g) : for erect* 
if^ a mill near anancteat one, at which the tenants were used 
to grind their com {h) : against an abbot who ought to find 
a chaplain to do divine service at a manor chapel, but ne« 
fleeted so to do (t) : agaimt a gaoler for the escape of a 
pemoniacustodyiid camfvtandum {k): for calling the plain* 
tiff and claiaung him as the defendant's villaki (/) : for, dis* 
tnrbmg the pbuatiff's stewaid in holding aleet(m) : against 
an innkeeper for not lodgmg the plaintiff (n): against a vie- 

(«} 7 Ed. IV. S. b. (]»} 9 R«n. TI. 60. (e) SS Hen. VL 7. 

(i) 94 Hen. Vt 4. <0 7 Hen. VL 43. (f^ 19 Hen. VI. 29. 

(g) 21 Hen.YL %, (A) 2S Hen. VI. 14. . (i) 32 Hen. VI. 46^ 

(t) 15 Ed. IT. 19» (0 15 £d! IV« 39. (m) 38 Heo. VJ. 16. 

(«) 39HeD.VI. 18. - 
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taatter for not providing victuals for the plaintiff {a): for 
forffng a bond and puttii^g it in suit (6) ; for disturbing one 
in an office^ so as to prevent his gettfng possession^ and 
bringing an assise (c) : for injury doue:to goods by the per- 
son to whom the plaintiff's bailee bailed them : for the death 
of a horse bailed to the defendant to be safely kept (d) : for 
iniperseding an action by false privilege {e) : for riding a horse 
so as to disable hign tor several da\s (J): for not making a 
purchase for 4he plaintiff, which the defendant undertook to 
plaice (g) : for not performing a promise or undertakmg (A). 
The discussion which arose on these new actions upon 
the case, as well as on others which have been before men- 
tioned, is well worthy the attention of the reader, as^we 
therein see the principles which ltd to the establishment of 
this liberal and comprehensive action. 
- The action agamst the escheator was founded on the 
same principle as the piany we have alread} n]enUone4 
against sheriffs for false returns. Sheriffs and escheatqrs, 
though'o^icers of record, were not justices of reconi> eveu 
when in the employment of taking inquisitions ; for it so, 
it was held no action could lie (t). It sefiems not to have 
been a settled point that an action would lie against an inpH 
keepery or a victdalter. It is laid down by Mmte, that it 
would ; but by Pri^of, that it would not ; in which Dauby 
seems to concur (k) : and it wras afterwards held by all the 
justices, that an action would not lie against an innkeeper 
if he refused a lodging : bu| the remedy wastocomphuu to 
the ruler of the vt7/;twho would givevpnipcr directiiuia in 
the matter (/) ; which agrees M'ith what Fris&t had! before 
suggested, who referred it to the constables of the place to 
pve directions. " ^ i •»;. 

,'. . " • • . • " ' • ^ 

(a) 39 Hen. VI. IS. (h) 5 Ed. 4. 126. (c) ^ Ed. IV. 9. (i) 12 
«d. IV. is:' (e) 24 Ed. IV. 22. (f) 21 Ed.lV. 79. (g) 1 1 Hen. 
VI. 18. (h) Passim. (t) 9 Hen. VI. 60. {k) 99 Hen. VI. It. 

(I) 5Ed.lV.«. 
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' The oM questions ypoQ tbe -distinct properties of tres* 
pass, trespass upon tbe case, and naisance^ still coiftiiiued 
unsettled (a). Some distinctions were made, which seem to 
furnish a principle by .which the separate office of these 
actions might be known. If ^ road was straitened or em* 
banked, an action apon the case lay ; if it was entirely 
stopped, an assise of nuisance, says Mot/e; to\^hich Frisot 
assented, provided it was stopped by the tenant of the soil; 
for if it was by a stranger, he held it should be' an actioti 
on the case (6). If a man lent a horse to ride ten miles^ 
and he was rode twenty, it was the opinion of Choke, that 
trespass was the proper action; but Btian held it was tres* 
pass on the case only; and heput a distinction betweensuch 
mis-feasances and those committed when the person acted 
under authority of law ; as where a distress was used, or a 
man would not go out of a tavern at a seasonable hour, for 
tfaese were trespasses (c). Accordiugly it was on aootber 
occasion laid down, that if a bailiff cut txees without cause, 
or killed sheep, or if a butler broke open his master's ham* 
per, and the like, trespass wouU not lie, because they'hail 
a lawfiil possession, but the remedy was by action oh the 
case (d); and tlie above distinction between a licence in 
deed and a licence in law was confirmed (e); the one being 
allowed to be the subject of trespass, and the other of 
trespass on the case. 

One of the old remedies trenched upoii by the new* 
iction upon Uie case, was deceit; and, in like matmer, it 
cSten became a quesliou when the. old writ of deceit war 
tlie ptoper remedy, and when «n action upon the case* 
Where a person mide a promise to do any things and broke 
that promifire> there tres{>a8s pn the case lay ; but if he per- 
' formed it in words, and by some false dealiilg' retidered 
^e performance of Jio effecl^ thi^^i de/^eit lay ; as if a man 


(a) Vid. ant. 87. (&) 33 Hen. V'l. 26. (r) 18 Ed. IV. S. 
C4) 18 Ed. lY. 37, (#} 81 Sd. VT. 76. 


394 HENRY VI. cHAP.*nxu. 

who had underteken to infeoff another, first charged the 
land and then made the feoffment, or first iofeoffed a 
stranger, and then entered and made the feofiment he had 
- INTomised to make» this was a proper subject for the old 
writ of deceit (a). 

Thia brings us to actions upon the case for non«>perfonn- 
ance of promises, which had been so repeatedly canvassed 
in the reign of Henrj iV (b). All the topics then agitated 
were again brought forward during the period of which 
we are now writing; but the courts shewed great incline 
tion to over*ruIe the scrupttl6u$ objections which were 
thrown in the way of this action. In the $ Hen. VI. >iie 
^Bstinction that had been made between a non-performance 
and a negligence or malfeasance, was denied. An action 
on the case was brought against a miU*maker for not mak^ 
ing a miQ by a certain day, as he had undertake^. It w^ 
ohjectexly upon the4)rinciple of the determinations in th^ 
^e of Henry IV. that if the mill had been made ill, the 
coT«iiant would have been turned into a torl^ ai}d trespass 
te the case would lie for die nus-feasance ; but here was a 
WMi-feasattce, which sounded merely in covenant. . To 
'• t^B Balnng^on answered, that if one made a covenant to 
; epver a house by a certain day, and he neglecting to do it, 
/ the rain came in and damaged the house, the owper might 
; have an action of trespass on the case for the damage : tl^ 
s same said Cochain, H amm negtected. to make a ditcb^ ac- 
' eording to his covenant, and my corn was thereby damaged: 
the Qime said Strainge, if my ooyenantrservant neglected 
to do what I onda:ed bim« After this mmner of aiguingg 
it waa observe by ono who was inclin0d, against the acti^ 
that if this was allowed^ every cov^wit that was broken 
asight be made the. subject of an apUoa upon ike case (p)» 
>. Notwithstanding Ihaao decidi^d opinions, we find ^ 
few years after, similar topics were urged against these 

(a) 20 Hen, Tt 34. - ^) Tid. ant. 244. • (c) 3 Hen. Tl. 36. . 
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actiiMis upon promises. It was said, that where a man 
was retained to purchase a manor foi^me, and he did not 
do it, I could have no action against him,, unless it was 
bj deed, and then I might have covenant; but if he assist* ; 
ed another in making the purchase, this was a deceit upon ; 
me, and I might have an action on the case; and this : 
distinction was recognised by most of the court (a).- 

An action was brought against a man who had under* 
taken to procure certain persons to give releases, whic)i 
undertaking be did not perform: it was on the case, 
and the same arguments were used against it as against 
the former. This being, they said, merely a nonftCL- 
sasice, die remedy must be in covenant. But this was esn 
plicitly deniecl by I^y/^ the chief-justice, and Pastan; and 
tbe^ stated the common cases of a carpenter, a surgeon^ 
and the like ; who, rf they undertook, and did nothing to* 
wards the performan<pe of that undertaking, should be lia« 
ble in an action on the case, and the party should not be 
driven to an action of covenant ((). When an action on 
the case was brought against a man for not delivering wine 
according to his undertaking, tlie same arguments were 
again urged against the form of the action, and the same 
answers given (c) : as th^ parties in that case came to an* 
agreement,, there vicas 90 judicial determination of the 
point. 

However, it sufficiently, appears from what had been- \ 
thrown out, that the op^oions upon this question were now v 
spmewbat changed; and the best lawyers began to thinki, 
that sin actionupon the case was a propei^ remedy to recover 
damages for non-p^iformance of an agreement, as well ^ 
for any tfU$-foasance in the performance of it. Ajccordingly : 
we find it laid down by Newton, m 22 Hen. VI. (d), 
that if land was sold, the vendor might liaye debt for the 

(a) U Hen. VI. IS. (6) 14 Hen. VI. 18. (e) dl Hen. VI. 55. 
(<0S3Hen.VL44^ 
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money, and the vendee might have an action upon the 
case, if he vras not infeofFed of the land ; which' passed 
M^ithout any contradiction. We have every reason to sup- 
! pose, that the promise meant in the reports of this period 
I was an actual undertaking which could be proved, and 
not such an implied promise as was in after-times pronoun- 
ced to arise in point of law in cases where a duty was pre«^ 
viously due. It was also generally agreed, that a considenn 
tion for such promise should be stated in the declaration, at 
it would otherwise be a nudum pactum, to which the law 
would never give effect. 

The action upon the ca$e sometimes applied, amongst 
others, to instances where the old remedy was by detinue. 
The wager of law, which was allowed in that old writ, 
made it very desirable to substitute the action upon the case 
in its room. An action of detinue had been brought for a 
horse which the. plaintiff had bailed to the defendant, and 
which had died through his negligence. The defendant 
having waged his law, and so got rid of that action, the 
plaintifi4)rought another grounded upon Jiis case ; but the 
law-wager being pleaded, that was argued to be a sufficient 
bar, as the plaintiiF would, in this action, recover in da- 
mages the value of the hori<e ; whei^as by.the juc^ment in 
the writ of detinue, he was estopped to claim the horse it- 
self, and so he ought not to recover the damages te the 
value of the horse in the present action. Again,' where an 
action on the case yvas-hrought, for tbaf wkereds the plain- 
tiff bad bailed certain goods to A. to keep, A. bailed them 
to the defendant for the plaintiff^s use, but he had used and 
spoiled them ; Briatj^ thought the action would not lie, be- 
cause the defendant was a stranger to the first bailment; 
but all the other justices were of a contrary opinion (ct). 

Thus wais the action upcm the case by degrees adapted 
almost to all purposes ; sometimes as a remedy where the 

(aj 12. Ed. IV. U. 
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common law before furnished none^ and sometimes in the . 
place of the old established actions, which were found less 
adequate than this to obtain the ends of justice.. It was 
the usual mode of redress in most instances oi malfeasance 
or negligence^ whether of private persons or of those in 
office; and the party thereby received a recompence iii 
damages for the wrong si^stained. Numerous are the 
instances in which thia action had already been applied ; 
the reports of which have come down to us. These afford- 
ed a ground-work to extend it by a reasonable analogy to' 
all the consequences which ha\'e since been built upon it :* 
so that the specific writs before in use, as tlio writ of de« 
ceit, of conspiracy, of detinue, and others, began gradually 
to go .out of practice; and actions upon* the case, of a iibe-; 
ral conception, were framed in the nature of those remedies. 
It only remained to give efficacy to the actionsof assumpsit, 
as a substitute' for the action of debt; and then; th^. me- 
thod of legal redress in regard to personal injuries will 
have suffered a complete revolution. During this period, : 
the steps above r^ounted were made towards effecting thb 
change. 

It will be proper to take notice of two actions which 
had lately made their appeanqace^ and were founded upon 
statutes passed in the preceding reigns: th^se Mre the 
actions of forcible entry, and of forger of false deeds. 

The (a) statute of Henry VI. had given an Action of for- 
assise or writ of trespass to recover treble da- ^****® *"'*^y' . 
mages for a violent possessionof landsoi* tenements; but the 
action most in vogue being trespass^ an assise was no^t so freV 
quendy brought. It was therefore ki an action of trespM^ 
for .a forcible entry that these statutes were enforced, if it. 
was meant to proceed civilly $ if crimiually, there might be 
a presentment, or one justice might proceed in a summaiy 
way, as directed by one of those statutes. 

These statutes, being for the suppression of force and 

(«) Vid.aiit389. 
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vidence^ seemed to require a more' rigorous coastractioii 
tliftii the judges had put on them. Thus it was held by 
them, that the issue in this action should be on Ae title, 
and never on the force ; and if the tide was found against 
the defendanti he would^ it is true, be eo facto convict of 
die force; but if the tide was found for him, the force 
would not be at all considered {a). The force, however, 
9i^ht be punished in an indictment afterwards, notwith- 
standing the title was with the defendant. On the other 
hand, if possession was restored to a disseisor by virtue of 
tiie statute, because he had been three years in peaceable 
poss^non, yet the disseisee might re-enter peaceably, or 
faaveaa assise (A). It was faeld^ that forcible entry would 
lie of a rent as well as of lafid ; for a man inight be dis- 
seised of a rent, and might have a writ of entry sur dissei- 
sin (c). Process of outlawry lay for a flprcible entry,as wad 
natural in an action of trespass (ef)* The statute only gave 
treble damages ; but it was the opinion of the judges, that 
treble costs should likewise be recovered (e). 

The action of forger of false deeds was a dvil remedy 
for recovery of damages for the injury sustained by the 
party interested in the effect of such fictitious deeds. This 
remedy was founded on stalj^ Hen. V. c. 3. (f) and idie 
eonstmction put on it was as follows. 

It was a good plea to this action to say, that the plaintiff 
had nothingin the tenements atthe time the deed was forged 
and published (g). The degree of interest was, there- 
fore, an object to be consider^ in this action. It was 
doubted at one time, whether a remainder-man had a 
sufficient estate to intitle him, under the statute, to bring 
ifti action for forging a deed that affected his interest. On 
one hand it was contended, that he had possession of the 
remainder, though not of the demesne ; and it was said, that 

, <fi) 91 Hen. VI. 39, (b) 22 Hen. VI. 17. (c) S8 Hen. VI. S3. 
80 Hen. VI. n. (d) 37 Heo. VL 2S, («) 32 Hen. VL 37. jf/^Vid. 
ant. S69. {g) 21 Hen. VI. 51. 
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whi»re 80 estate vWas made for life/the remainder over, the 
deed belooged to the tenant for life during hb life ; and yet if 
a stranger got j^otoession of it, the remainder-man might 
have an action for it, and the. tenant for life might have 
another iiction (a). An heir had been allowed of forger of 
to maintain this action against a person who ^*^'' 
bad forged a release during his father's life (6). But tbif 
latter opinion (at least where the publication was not tiU 
after the father's death) was afterwards denied by Brian, 
Littkiap, and Choke; for the heir had no right during the 
fathei:'s life, and the action was both for forging and 
publishii^ : and yet it was held by Choke, Littleton, ^nd 
Needham, that if the forgery was comnsutted while a di»r 
seisor was in possession, and after the disseisee had entered 
the publication was made, the disseisee nught have an 
action, because he had ri^t during the disseisin ; and Ldt^ 
thfon held, that where the forgery and jmUication were 
during the time the dissekor was in possessitm, both might 
have an^ction, because, one had the right, and the other 
the possession. I|^ the case of a tenant for life, with remain* 
der over in fee, Littleton held, as was before laid down, 
that both the tenant and remain(kr-man mig^t have an 
action (c). The deed, t<^ be a sulb^ct of iSm action, must 
be both published and fcHged; but if the wcj^on was brought 
against two,- it was sufficient if the forgery was proved 
upon on^ and the publication on the oditr, for the plain- 
tiff would then be intitled to recov^ {d)» 
. From actions the transition is natural, to proceedings 
therein, and the nature of pleading. The latter is » 
branch of the law which was cultivated with great attention 
during thb period, and deserves a very particular consid^'^ 
fition: we shall^ therefore, reserve what'we have to say on 
that subject to a chapter by itself, and at present go on to 
speak of some other points which relate to proceedings in 

{•) S$ Hen. VI. n. (6) 7 Hen. VI. 34. (c} 15 £d. IV. 84. 
(d) 2d H«a. VL U. 14 U, IV, 2. ' » 
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actions. The first of these will be the adjudicatioii of da^ 
mages and costs, the nature of which has not yet been at 
all noticed. 

Bamages and Damages and costs migfat either be assessed 
co»t». by the joty in a gross sum {a), or separated^ so 
much for damages, and so much for costs. It should seem^ 
the court exercised a discretionary power to abridge or in- 
crease damages and costs ; but this was with sdme distinc- 
tion Thus,after a writ of enquiry, ihey might either increase 
or abridge both the damages and costs as they pleased, be- 
cause this was only an inquest of office to inform the court, 
who might have asseiised Ae damages without an inquest. 
But where an inquest passed on an issue joined between the 
^rlies, there, though the court might increase the costs, 
they could neither increase nor diminish the damages; 
because there the party might have an attaint if he wits 
dissatisfied, which could not be in caseof a writ of enquiry. 
However, even in such case, if the damages were exces- 
sive, the court would sometimes suspend the judgment 
till the plainliiF released so much of the damages as would 
reduce them to a reasonable sum (b). \ 

It had, indeed^ on a former occasion been held, that 
where the principal demand was certain, the court might, 
after a verdict upon an issue, increase the damages as well 
as the costs. This' was in an action of debt,- and the jury 
having found a gross sum for the damages and costs, the 
plaintiff prayed that the damages might be severed froih the 
costs, in order that the latter might be increased ; which ihe 
court declined, upoti the idea that they, in this case, had 
an authority over both (c). Again, in trespass, where the 
jury bad found greater damages than were laid in the 'de- 
claration, the court took upon them to abridge the damages 
down to the sum in the declaration (d). Whatever doubt 
there might be respecting damages or costs after a ver- 
dict, there seems none concerning either after a writ of 

(«) 18 fid. lY. «3. (0 19 Hen. VI. 10. (c) 10 Hen. VI. Siv 
(d> 2 Hca. VI. t. 
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inquiry, <m* upon confession, aiiddie lik«. Wis find upon 
« jplea of taut terns prist j and judgoient of ^V imfe quietus, 
S^c. that the plaintiff used to be admitted to make an aver^ 
mentpro damms suis occasione detentionis^ and to pray that 
euch damages might be allowed him («>. What is still inoi« 
striking, there are instances of such avennents against the 
sheriff for not returning greater issues upon jurors; and o« 
llieae av^ments it W to be supposed 4he court used to 
award damages accondiag to their discretion {b). 

Much confusion seems to have arisen from the mixing 4if 
damages and costs togetlier, which was done not only in 
the verdicts of jurors, but also in die award of the court. 
Wben they were cowfounded in the verdict, it was not «»*> 
cpmmonfor the plaintiff to pr^y4hejaiiglit be seTered(c}; it 
being his abject to see tliat the costs were not taken into the 
amount of the damages, as that might create difficulty, 
should an attaint be afterwards brought lie entry of epsts, 
wb^ increased by ^he couit, was always stated to be at 
Ihe prayer of the plaintiff: Ideo eansideratum -est, quid 
recuperet versus A. pr^ictumdebitum suumpr^dictum,ei 
danma suapimdicta ad 40 MIL perjuraiores.pradicLm 
formA pradkt4 asv^ssas, nee non 40 ikilL eidem B. a» 
BEQUisiTiONAM suampro misis^t custagiiifradictis per 
curiam hie Dfi iNCREM0.Nto adjmdictstis, qiue .quidem 
DAMN A intoto se dituvgimt ad,S^cid). The cimrt had 
awarded increased ^osts^ to a plaintiffy for the delay be/had 
.suffered by beii^ buug up by injunction j(e); but in the 
fotiowiug year the like costs wepe sefueed (f). t 

The mode of trial by law^wager was still ^^geroflav^. 
oj^ioimididnGusMon* The principal aK> 
tidns in wUich kiw*wager was used, were debt and de^ 
tinue; it was also fdlow«d in ti^omiift, io'Spihe iuatances. 
A statute faadibeea madein liie time of Henry IV. to pvevent 

(a) K#st. 158. (i) 8»Hcn. VI. 15. . . (c) 1,8 Kd. IV. 23. 

(d) Ra0t. 172, <*) 21 JSd. IV. 78. .(/} 22 Ed. iV. S7. 
YOL, lU. D D 
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defendknts being precluded from waging their law, by the 
au^estions of plaintiffs that the debt arose upon the settle- 
ment of an account (a). That statute gave the judges an 
audiority to examine the plaintiff's attorney, and other 
persons, and to allow or refuse, according to their discre- 
tions, the wager of law to the defendant. The rule by- 
which the judges chose to govern their discretion was the 
preamble of the act, which seems to admit, that agaimrt an 
accompt settled before persons not properly and l^ally^ 
auditors, a defendant might wage his law {b). We find in 
the reports of this period many instances of the plaintiff 
being examined, according to the direction of diis act, and 
several ca^es where the judges went further than the object 
of the preamble of the statute. 

An action of debt was brought on arrearages of an ac» 
compt, upon which the defendaAt tendered his law, and 
prayed the plaintiff might b^ examined : this was done, 
and it appeared by such examination, that it was a debt 
upon a contract, and so was^uo matter of accompt (c). 
Again, it appeared upon examination of a plaintiff, that he 
had let to the defendant a house and furniture, and at the 
end of the term they came to accompt before auditors ; 
upcHi which part of the rent was found to be in arrear, 
and part of the furniture destroyed ; and because he^might 
have debt for the rent, and detinue for the furniture, the 
defendant was allowed to wage his law (tf). in debt on ac- 
compt before auditors, upon examittation, it appeared to 
arise on an award by arbitrators ; but these were held not to 
be auditors, and therefore the defendant wlU admitted to his 
law (e). These cases were not within the preamble of Uie 
statute ; but the judges availed themselves of the discretion 
l^ven them by the enacting clause, and took this summary 
method of discovering whether the pluntiff had chosen his 
proper remedy : if not, they permitted the defendant to dis- 

(a) Yi<r. ant «31. (J) Vid. ant. (c) 8 Hen. VI. TS. 
(cQ 80 Hen. TX. 16. (e) 20 Hen. .TI. 41. 
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ohtirge hknself by making his law. The onlj case pre* 
cisely within the act was the following, where upon- ex- 
aBiination it turned out that the accompt was not before 
auditorsy but in t^e presence of one only, and the defendant 
was for that reason admitted to his law (a). 

If auditors were assigned, and it appeared that there was 
a surplus due from the lord to his baillee, and the baillee 
brought debt on arrearages of this accompt, yet the lord 
might wage his law ; for the auditors were by the statute^ andj 
according to the common law, were considered as judges of 
the baillee only, and not of the lord ; and it was upon the 
idea of the matter having been discussed before competent 
judges, that a defendant in such case was restrained from 
making his law ( &)• 

A notion had prevailed that in debt against a person 
for board and eating, the defendant should not be perniitted 
to wage his law ; and after ithad been repeatedly decided^ 
generally; that where the party was at lil^rty to provide 
or not, the defendafit might have this privilege (c), this point 
wad denied by Prisqt and Needham in the latter end of Hen- 
ry y I's reign {d). However, in a very particular instance, 
naniely, where victuals had been provided by the warden of 
the Tower for a person imprisoned for treason, the obligi^ 
tion of common humanity was esteemed of such force as 
to leave the plau^tiff without aii option, and therefore the 
defendant was not permitted to wage his law agoiri^t this 
merit<mous creditor (e). Again, where the boardine was 
connected with a sort of realty, as where the plaintiff had 
let a foQQi,to a mai^ and tb^a fook him and his wife to his 
table at «o much a w^k, the dt^fendant was not allowed his 
law. In the same manner, if land was let with a. stook 
upon it in debt for the. rent,. I^w-iwager would not be 
> allowed, on account of die stock be|i)g coqpled with the 

(a) SO Hen. VI. m (b) U H6n. VI. 24. <cj 22 ken. VL 13. 
15 Ed. IV. IS. (rfj 39 Hen. VI. 18. (0 28 H«Jn. VI. 4. 
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Imd, though it would lie in debt .founded on a lease of the 
stock only (a). 

The above doubt might have arisen from the difference 
between the common f aw, as collected from the analogy of 
other cases, and the custom of London ; for it was positively 
held, that by the custom a defendant could not wage his 
law, in debt for board : by the same custom a defendant 
was excluded from this law, if an alderman of London tes^ 
tified the truth of the contract (b). 

It was agreed, that where persons were compelled to serve 
by the statutes of labourers, as were ploughmen, shepherds, 
and all servants in husbandry, and they brought an action 
for their wages, die defendant should not have his law, be* 
cause there was no option in the plaintiff whether he would 
serve or no; and yet it was held, diat though a taylor, 
carpenter, or other artificers, if they departed from their ser*- 
vice, were liable to an action under the second chapter of 
the statute yet because they were not compellable to serve^ 
they might be deprived of their debt by kw-wag^ (<:). No 
retainer of a servant, but under the compulsory part of the 
statute of labourers, was to exclude a defendsnat from law- 
wager. Upon a similar idea it was, that in an action 
brought by an attorney of the common-pleas for his fees, 
Fdrtescue chief-justice held, that the defendant should not 
wage his law ; saying, that the justices could compel him 
to act as attorney for a suitor, though it was odierwise in 
mferior courts^ But where an action was brought by a 
Serjeant who had been retamed for two ytesus, law^wager 
was allowed; because, said they,' notwithstanding he was 
compellable to be of counsel, yet he was not compellable 
to be retained so long as for two years (d). 

It was now settled, conformably with some opinions in 
the time of Edward 1X1. (e) that in a general declaration for 

(•) 9 Ed. IV. 1. W 1 TSA. IV. 5. (c) SB Ueo. VI. U. » 
{i) fU Htn. VI. 4. {#) Vid« sot. 98. 
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a box of charters^ the defendant might wage his lawj be- 
cause they partook of the nature of the box ; but where one> 
of them was specially noticed^ the defendant, as to that, 
was obliged to plead to the country ; and this had become 
. the established practice (a). A new rule had been started in 
the reign of Edward IV. which allowed law-wager in all 
cases where the jplaintiff did not intitle himself to the land^ 
for then the charter was no more than a mere chattel(&) ; but 
the former seems to have been the more general distinction. 
In detinue, if the bailment was in one county, and the 
declaration alleged it to be in another, the defendant might 
wage his law (c). There was this difference between deti- 
nue and accompt, that in the former, if the bailment was 
alleged to be by the hands of another, law-wager .was 
allowed the same as if it had been by the hands of the 
plaintiff himself ((2), but in accompt it was not allowed; 
though where it was by the hands of the wife of the plain- 
tiff, they being considered as one person, the law-wager 
was allowed ; the Uke as between an abbot and one of the 
•aine society (e). 

It was held by many, that, according to the custom of 
London, if a defendant waged his law, the plaintiff might 
produce a bill testifying the contract, and that would 
oust the defendant of his privilege (f). But this opinion 
is directly against a statute made in the reign of Ed* 
ward III. which expressly declares that a man ipight wage 
his law against a Londoner's papers \g)» Law wager was 
allowed in debt upon an afbitrement (A), but was denied in 
debt, on a recovery in court of ancient demesne (e)> and for 
an amercement in a leet (A;). An infant was not permitted 
to wage his law (/). Executors, when charged as such, could 
not wage their law, because no man could wage his law 

(a) 19 Hen. Vl. 9. 22 Ed. IV. 7. {h) 8 Ed. IV. 3. (c) 21 Hep. 
VL 35. (d) 8 Hen. VI. 10. {e) 15 Ed. ly. 16. 10 Id. IV. 5. 

(f) 39 Hen. VI. 34. {g) Vid. ant. toI. H. 448. (*) S3 Hen. 

VL 4. (0 34 Hen. VI. 64. (*) 10 Hen, VI. 7. (I) 1 1 Hen. VI. 40. 
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but upon a contract of his own : they could not therefore 
be charged on a bailment to their testator^ but might 
yet be liable to an action on their possession of goods that 
had been bailed to their testator, and in such case they might 
wage their law (a). It had been held, contrary to an opinion 
* in the time of Henry V. that a defendant might wage his 
law against a quo minus in the exchequer (ft): this violated 
the rule laid down in an earlier period (c), that no man 
should wage his law against the king; and it was on that 
account over-rruled by the practice of later times. 
Of rote f Protections were a greater source of delay 

to justice than even essoins ; for a protection 
plight be cast where an essoin could not, and jbesides had 
the sanction of the great seal to back it; while an essoin, 
being only the surmise of the party^ was open to cavil and 
rejection. Thus a protection might be cast by a person 
who was In prison, or let to mainprise, but such a one 
could not cast an essoin (d). It might be cast at nisijmuSf 
wbich an essoin could not (i?). Protections stood upon the 
ground of decisions before mentioned to be made in the - 
reign of Edward HI. and the alterations introduced by 
the late statutes (f). They w^ere of two kinds, namely, quia 
prqfecturusy and quia moraturus: they w^ere for a year only, 
and were disallowed in Square impedit, assise, attaint, dower 
unde nihil, darrein presentment, and certain other pleas 
before justices in eyre ; and a protection that was offered 
in any of such cases would not be allowed (g). 

The effect of a protection was to put the plea sine die 
for a year, and the common manoeuvre was to cast it at 
nisi prius. In such a case tlie entry wou^d be thus : Postea 
continuato inde processu, Sfc. mentioning the respite of the 
jury, and the appearance of the parties in banco ; after which 


(o) 3 H^. VI. 38. (J,) 32 Hen. VI. 2-*. . (c) Vid. ant. (d) 9 Hen. 
VI 58. 38. Hen. V|. 45. (t) 9 Hen. VL 55. ffj Vid, Jtut. 9^^ 

U) 39 Hen. VI. 39. > . . . 
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it might go 00; Ei super hoc toquela pradieta remanet sine 
die, eh quhd idem A. in obsequio doniini regis in giierris (fo- 
mini regis in partibus transmarinis profecturus est (or as 
the case might be) moraturus est. Et habet literas domini 
regis de protectionepatentes, quarum datum^ S^c, per unum 
annum tunc proxirne sequendum duraiurasy Xc (a). The 
justices ofnisipriushnd no poorer to allow or disallow the 
prptectioi), butwere merely to discharge the jury, and make 
a return of the protection^ which was allowed or disallowed 
at the day in bank. If the inquest was taken after the 
protection cast, it was void. It often happened at the day 
in bank, that the plaintiff would present to the justices att 
innotescimus to repeal the protection ;' upon which there 
would bsue a re-sUmmons, or re-attachment against the 
defendant, and a new ventre, or new distringas,'{{or2iftier 
much variety either practice was held good) (6) to try the 
issue. The discharge, 4iowever, of the jury at nisi prius 
. was still right, as the protection was good till repealed : 
so, if it expired before the day in bank (c); but if it was 
disallowed on the day in bank, it was odierwise, for then 
it was the same as none (d). Sometimes the defendant 
would made default at nisi prius, and not cast his pro* 
tection till the day in bank, when it might be allowed ; and 
if the inquest had been taken by default, the default would be 
sav^d (e)» Where a defetidant appeared and challengedsome 
. jurors, and cast a protection, it was disallowed ; because at 
he had appeared he could not be demanded, and a protec- 
tion was to excuse a default (f). 

It' was a rule where there was more than one defendant^ 
that a protection cast by one, whether before Appearance 
or after, should put the parol sine die for all (g). 'But if the 
plaintiff had the precaution to f ue several venires, then a 
protection cast by one defendant at nisi prius, or in bank, 

(a) Ratt 453. ' (6) 5 Ed. IV. 3. Bro. Prot. 69. (e) 35 fleo4 ' 

VI. 58. (d) SI Hen. VI. 20. («) «l Hen. VI. 10. Bro. Prot. 5d. 

(f) 4 Hen. VI S2. (f) SI Ken. VJ. 41. 
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would »teDd only for that one (a). A protection cotdd ody 
aerre a defendant ; and even a defendant in replevin, if 
be avowe(^ and so made himself an actor, could not have 
I) protectiMi (6). It was argued at oBe time, that 2.garmsAee, 
after plea pleaded, when he made title to a deed^ wa9 an 
%ctor, and therefore should not have a protection (c)« There 
is a case of a garnishee, even after plea pleadied, casting a 
protection (^}; but the former seems the better opinion (e)* 
}t was held, he might cast a protection to the scire facias, 
because then, at least, he was not an actor (f}* A vouchee 
and prayee in aid were held intitled to cast a protection to 
tlie writ of summons, upon the ground that they might 
have aA essoin, and were liable to ju(%ment by default (g). 
But where resceit was counterpleaded, ^e prayee was not 
Allowed to cast a protection, because he wal no party to 
the. suit till he was received (A). 

. Besides the substantial requisites to constitute a legal 
protection before-mentioned, it was likewise not to vary (s) 
Ifom the original writ, by containing more or less (k); it 
wa$ not to be dated ^ce the time of the default to be 
saved (/); in either of which cases it would be disallowed, 
A corporation could not have a protection, because they 
could not be supposed to be all in servitia regis (m). 
The criminal The criminal law received some impression 
ia«'* from the decisions of courts during these two 
reigns. What is laid down by Newton in the li^ Hen, 
YI. (ft) as the Jaw of treason militates so plainly with the 
statute of treasons, that it can hardly be taken to be the 
better opinion of lawyers in bis time. He says, that if a man 
imagined the death of the king or his consort, he should 

{a) ^2 Hew. VI. 3. (b) 3f Hem VI. ^B. (c) 5 Hen. th 18, 

(J) 4 H«a. VI. 9U (e) 9 Hen* VI. 36. (/) 3 Hen. VL 1$. (g) 3 
Hen. VI. 30. (fc> 37 Hen. VI. 2. (i) 7 Hen. VI. 22, (k) 23 
Hen. VI. 1* 4 Hcn» VL 23. {I) 21 Hen. VI, 10. (w) 21 Ed. 

IV. 7.9.. (n) LUt.47. 
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be pul to death for such an iioagination^ without having 
doDe any thing, that is^ without any overt act. Perhaps the 
alight circumstances that were construed overt acta of trea- 
son might in sonae measure justify the above opinion* More 
consonant to our present ideas was theopinionof the judges^ 
when they determined in the reign of Edward IV. that 
treason committed against Henry VL should be punished, 
though that prince was stigmatized with the appellation 
of Usurper (a). The changeableness of public affairs 
made it the interest of ev^y successive monarch to guard 
against conclusions that might affect the security of the 
> present possessor of the throne. By a statute of Edward 
JI. {b) no one was to be construed guilty of felony for 
breaking prison, unlets the crime for which he was com* 
mitted was felony. This act does not seem to be violated 
by a determination in the beginning of the reign of Henry 
VL where a persoti outlawed, for felony was imprisoned in 
^belting's bench; and being afterwards indicted for breaks 
ing prison^ knowing certain traitors to be there confined, 
and letting them go at large,, be was adjudged guilty of 
treason,, and accordingly drawn and hanged (c). 

Where a man had killed tbo wife of his master, there 
v^s some argument whether this was a petit treason with* 
in the statute; and after considering some cases that have 
been mentioned in the reign of Edward III. (<{) it was agreed 
by the justices of both benches to be treason (e)« Some 
years after a woman M'as burnt, because she, in confederacy 
with two others, bad murdered her husband ; this being 
also deemed a petit treason (f). • 

We find the ideas of Bracton, and indeed those of sound 
sense, confirmed in some opinions delivered on cases of 
homicide (g). If I am cutting down my tree, and it falls 
on a man and kills him ; or if lam shooting, fmd my bow 

(«) 9 Ed. IV. 12. (i) Vid. ant. vol. II. 390. (c) 1 Hen. VI. 5. b. 
(d) Vid. ant. 117, ill. (e) 19 Hen. VI. 47. b. //; 1 Ric III, 4. 
\^ Vid.ant. Tol.ll. 10.. 
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starts aside, and I kill a man ; neither of these, says the 
booky is felonv : for felony must be with malice prepense; 
and what happens against a man's will, cannot be said to 
be done ammo ftUmico (a). It was equally agreeable 
with the old law, to denounce the paind of felony against 
any who took away the life of an attainted man, other- 
wise than by the forms of law (6). It was held a good 
justification in an appeal of death to- say, that the deceased 
appealed the prisoner of treason in the court of the con- 
stable and marshal, and they waged battel thereon, and so 
he kil^rd him (c). 

In the reign of Edward IV. some cases of 
'^°^' larceny happened, which created such discus* ' 
sions as laid open the learning upon that subject very fully. • 
A man was indicted for feloniously taking and carrying away 
a box with charters in it : and there it was said, that itwas no 
felony, because charters are realty ^ and not chattels real ; 
and this was proved by a felon forfeiting his chattels real ; 
under which description go a term for years, or a guardian- 
ship, but not his charters; to which all the jiidges assembled 
in the exchequer-chamber assented ; and in that case the^ 
box was adjudged to follow the nature of the charters. It 
was at the same time laid down for law, first, that larceny 
could only be committed of chattels personal ; and second^ 
ly, in respect of the sort of taking necessary to constitute 
larceny, it was held, that where a person entrusted goodsw 
to the care bf a servant, the servant could not take them 
feloniously, because they were in his possession {d). 

A case somewhat allied to this last, was debated after- 
wards with great anxiety in the star-chamber, before the 
coun'cil, in the ISth year of the same reign. One had bar- 
gained with B man to carry certain parcels of goods to 
Southampton. The man took the |>arcels, carried them to 

(«) 6 £4. lY. 7; b. (b) 35 Hen. VI. 58. Vid. aat. toI. II. ID. 

(0 37 Hen.VI. 20, 21.' 
(<0 10 Ed. IV. 14. Tbii caic was in one of the Terms that were stiled 
4B Hen. VI. that monarch being raised again to the throne for a few months. 
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another place, broke them open, took out the goods, and 
converted them to his own use. Whether this was in law 
a larceny, was debated with, much difference of opinion. 
It was argued, that a possession of the goods was given by 
the bailment of the owner ; and neither felony nor tres- 
pass could be committed of them by the baillee ; for he 
could not be said to take them vi ei armis, H contra pa^ 
cem. On the other side it was said, that a man's act be- 
comes felony or trespass according to the intent* If a man 
abuses a distress, he is a trespassor, and so here all confidence 
implied in the bailment was superseded by the takingf which 
discovered his intent to haVe been bad from the beginning. 
It was also said, that this was different from a bailment ; 
for it was only a bargain to carry ; and what followed 
shews that this was only a pretence to gain all opportunity 
for stealing. At length, one of the Justices had recourse 
to a refinement which admitted some of the above reason- 
ing, but exempted this case from the conclusion following 
upon it. H^ admitted, thiit a man who has the possession of 
goods by bailment, cannot commit felony of them ; but 

" here, he said, the goods within the parcels were not bailed 
to the carrier, but the parcels themselves 'y and therefore 
'taking them was not felony : but when*he broke them open, 
and took out the goods, he did what he had no waixant for, 
and appeared in a verv different light in the eyes of the law. 

» Thus, for instance, if you deliver a tun of wine to a carrier, 
and he s^lls it, this is neither felony nor trespass ; but if he 
takes any out of the tun, and sells it, that is felony. In like 
manner, if I leave the key of my chamber with. any one, 
and he takes any thing but of it, this is felony. The rea- 
son to support these cscses was, that the things not speci- 
lically and expressly delivered were not in truth bailed, and 
therefore the party, in taking them, intermeddled where 
he had no trust. 

These were the arguments used before the council : 
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the case was afterwards adjourned into the exchequer- 
chamber, and. the opinion, of all the judges was taken. 
Ti'.ere it was agreed by all the judges, except one^ that 
gelierally where goods were bailed to another, he could not 
take them feloniously They held also, that when a pos- 
session so obtained had once determined, dien the baillee 
might commit felony in taking thera ; as, if I bail goods to 
a man to carry them to my house, which he performs, and 
afterwards takes them, it is felony; because his possession 
under the bailment ceased when he delivered them at the 
house, Tltey agreed some points upon the nature of 
possession. If a guest in an inn takes a cup, he is a 
felon, because he had not properly a possession, but only 
the use of it while there. The same of a cook or butler ; 
they are only ministers as to the things within their care ; 
but have no possession, which, in these cases, is always 
construed by law to be in the master. But it ^ould be 
different, perhaps, says the book, if goods were bailed to a 
servant; for as they then would be in the actual possession 
of such servant, he could not commit felony of them. 

After all, as to the principal case, whether it was agreed, 
that the bailment ceased upon breaking the parcels open, 
and the carrier thereby forfeited the legal privileges annex- 
ed to him as baillee, and in so taking the goods he was con- 
sidered as a common person ; or whether it was upon the 
whole thought, that this was not a bailment^ but merely a 
bargain to carry ; it is not stated in the report upon which 
of these grounds they determined; but it was certified to 
the chancellor by the major part of the justices, that this 
man was guilty of felony (a). 

It was in a few instances defined what kind of property 

was subject to larceny. Fish in a pond, as well as in a 

trunk, young goshawks, and pigeons which could not 3'et fly, 

and so were at the will and controul of the owner; to steal 

(<j) ISEd, IV.9, 10, 
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any of these was construed to be larceny ; tiut otherwise 
of the same animals when fiiU grown, and therefore in a 
great measure at liberty (a). In short, it was held, that, 
only such things in which a man had a property could be 
feloniously taken and carried away (6). 

The old maxim of our criminal law, that voluntas 
reputubitur pro facta ftonivaxxeA to prevail in the reign of 
► Henry IV. For then Shard agreed with Gascoigm, that 
if a man was indicted for diat il gisoit depraBdando^ it was 
felony: Thus, says he, if a man comes to rob, me, and I 
am stronger than he, and overcome him, yet is he guilty of 
felony (c). But this opinion now began to grow obsolete; 
for in 9 Edward IV. we find a <:ontrary language. There 
Jetmy says, that if one lies in wait in the road, with his 
sword drawn, to set upon a person, and demands his 
money, and a hue and cry is levied, and the man is taken, 
yet it is not felony {d). This was the ruling opinion upon: 
which the law began to settle ; and men were no longer 
punished for crimes which they only meditated, but had 
not aclually committed. 

Tlie nde which, bad, long been followed, that the ac- 
cessory should n6t be put to answer till the principal was 
attainted^ was not found sufficient to secure a jnst adminis* 
tration of justice. It happened in the IS Edward IV. (€> 
that two were indicted, one as principal, and the otlier as 
accessory ; the principal was outlawed, but the accessory 
beii^ taken, was indicted^ and pleading . not guilty^ was 
convicted and hanged. After this the principal reversed 
the outlawry, and upon arraignment was acquitted of the 
fact,»nd discharged* Hius another rule of law was vio- 
lated, ntmiely, diat where the principal was innocent, the 
accessory could not be guilty. It seems the first rule was 
too general, and ought Ui foe confined to an attainder upon 

(«) 18£d. IV.a. (6) S2 Hem VI. 59. iSro. Coron. 190. (c) 13 
Hen. IV. 85. {d) 9 fid. IV. 28. («) Litt. 9. 
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the fact, and not otherwise ; especially when it was laid 
down that the accessory should not be permitted to avail 
himself of any error in the outlawry, which was suffered to 
stand in force against him, till reversed by the principal (<z) 
in a writ of error. 

Some points arose on the mode of proceed- 
Of appeals, j^^ j^^ appeal. The appeal of death was the 
action of the heir to the deceased.- A case of a peculiar 
kind was stated by Thirning in|he reign of Henry IV. where 
the heir was within age, and died, and was succeeded hy 
several heirs within age : it was said by that judge, that 
the last of these persons should have the appeal ; but Gas* 
coigne was clearly of another opinion (b). A case happened 
in the reign of Henry VI. which brought forward diis point 
again ; for there a man was outlawed, and havkig a pardon 
he sued a scire faciei against the plaintiff, who was returned 
dead by the sheriff; and after much argument, it was deter- 
mined by the court^ that no scire facias should go against the 
heir ; which seems like a decision, that the heir was not in- 
titled to the appeal (c). The son, as heir to his mother, 
might bring an appeal against his father of the d&tth of hit 
mother (d), he being as much heir to ^ne as to the other. 
Perhaps this decision is not to be extended beyond its 
own circumstances, namely, of an appeal once commenced, 
and that the opinion delivered on the former occasion waa 
"Biat which govenied ; for we iind a curious point in the 
law oJF descent as to appeals much argued at this time, as if 
the principal proposition was fully settled : this point was, 
whether a person who derived his descent through a female 
could intitle himself to an appeal as heir. A case of this 
sort was brought into the exchequer-chamber in the 20 
Hen. VI. when Fortescue, chief justice, declared that he 
and his brethren were agreed upon the matter, but were 
willing to hear what could be said on it. The objection 

(a) 2 R.c. III. 21. (b) 11 HcB. iV.'jIl. (c) 58 fien. VI. 15r 
(d) l«Ed. IV. 1. 
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against such an appeal was founded on the express words 
of Magna Charta (a), that no one should be taken or im- 

. prisoned on the appeal of a woman, except for the death 
of her husband : the woman not being enabled to maintain 

. an appeal^ it was argued that an ancestral action like this, 
having never descended on the woman, could not descend 
through her to the appellant. Thus where land was given 
in tail male, and the donee had issue a son, who had issue a 
daughter, and she had issue a son, the great-grandson could 
not convey a title per formam doni through the grand- 
daughter. Upon this reasoning the justices determined that 
the appeal would 4iot lie (6).. 

However, this was not considered as a decision which 
should close the question; for in 17. Ed ward IV. (c) the 

. following case was depending in the exchequer-chan^r : 
A woman had a son who was murdered, leaving no heir on 
the part of the father ; ^d the doubt was, whether the uncle 
on the part of the mother should have an appeal : and there 
Silling, the chief-jQstice of the king's bench, with Need* 
ham and CAoA:6,\vere of opinion against the appeal, relying 
upon the prohibition of Magna Charta,. But Brian, Nde, 
Littleton, and the chief baron, were for it; and in opposi* 
tion to the above reasoning they held, that\ the uncle ex 
parte patris might, beyond a doubt, have an appeal of the 
death of his nephew, though the father, through whom he 
made his conveyance, could not. It does not appear what 
the decision was on this occasion, though the authority 
seems to J>e in favour of the latter opinion* 

It was held by some, that if a woman married pending 
an appeal, she might pray judgment; but that she could 
not institute such a suit together with her husband {d). 
It was an established rule that an appeal should be prose- 
cuted in person, and not by attorney ; therefore where a 

(«) Vid.ant.fol.1.351, (ft) 80 Hen, YI. 43. («) 1. 
W 81 Ed IV.7«,7S. 


416 HENRY VI. CMAF. xxn- 

M^oman wts confined by pregnancy during an appeal in 
which the defendant was attainted, and the woman's ap-' 
pearance was recorded for that term, yet the better opinion 
was, that she could not pray jadgment and execution by her 
counsel. Bat to lacilitate the progress of the prosecution^ 
the book says, that one of the justices rode to Islington 
to see whether she was. alive, and whether she wouid pray 
execution; which she did, and the man was hanged {a). 

It was usual in pleading any special matt^ in an appeal, 
to go on and add, that as to the felony he sayi he is not 
guilty. A defendant pleaded that the plaintiff had an elder 
brother, who was intitled to the action in preference to the 
appellant : it was the opinion of Markham^ that in this case 
he need not plead over to the felony, nor in any other case, 
' except where the plea, as a release, confessed that the plain' 
tiff had once a title of appeal ( but if it was such matter as. 
shewed the plaintiff.never to have had a right of action, as 
bastardy, ne tmque accouple, and the like, there he ought. 
It was, however, the opinion of the Serjeants, that the de-' 
fendant, infavorem uttK, ought always to plead over to the 
felony (b); and that seemed to be the better practice ; so 
that the jury might try the second bsue, if the first was 
found against the prisoner, who would otherwise rest his 
life upon one issue, which, if found against-liim, would be 
equalto a conviction on the principal fact of the appeal {c). 
Others, however, held, that after the bishop had certified 
against the pritoner, yet the felony might be afterwards 
pleaded to and tried {d). « . 

In an appeal one defendant could not plead a release to 
another, as one defetidant in trespass was allowed to do (e)^ 
If an appeiil was depending hi the king's bench, and the 
issne^as in a foreign county, it used to be tried by nisi 
prius ; but as the justices had in this case no other autho- 

(«) 21 Ea. IV. 73, 73. (b) 7 Ed. IV. (c) 22 Ed. IV. 39. 

(rf> U Ed, IV. 7. (€) 21 Kd. IV. 71. « Ric. lU. a. 
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rity than to try the issue^ they could nol> as lA an original 
appeal commenced before them, arraign the prisoner at the 
suit of the king, on default of the appellant (a). It was a 
check upon this vindictive action, that appelliftnts used to 
be sworn to the truth of dieir appeal (6 )« It was now a set* 
tied course in appeals, if a defendant was charged with more 
Ihanr one felony, to arraign him upon all, one after (he 
other, in order to procure for each appellant (c) a restitufion 
of the things stolen ; a practice which had been indulged in 
Ae reign of Edward III. in a particular way(^« In such 
cases it was, however, always usual for the jury to find that 
tibe appellant had made fresh suit, and then the course was 
to sue out a writ of restitution of the goods stolen (e).' It 
was agreed and adjudged, diat in an appeal of felony a 
peer had Jiot his privttege as cm an indictment, but nuist be 
tried as a common person (/), There was this difference 
between an indictment and an appeal, that on the former 
thepirisouerwasnot allowed counsel, excepj; to matters pf 
hew, but he had every use of counsel in die latter (g). 

Very little alteration happened in the ideas of prorors. 
upon which provors were admitted to appeal. 
The statute of Hen. I V^A) had discountenanced thism(>de 
of proceeding, and gave a warrant to the courts to go on 
in discoura{^ing such suspicious accusers. In the 19 Hen« 
VI. a man being indicted of robbery in the king's bench| 
confessed the felony, and appealed two men of the sanie 
fact. Process was issued against one of them^ the o%her 
came to the bar, and joined battel with the provor. A day 
was given them at TciMll, where they fought, and liie 
appellee was worsted, and severely wounded in the head* 
Upon this the justices' ordered him to be broughj; before 
diem, and they demanded of him if he would have any 
more of the battel i to which he answered that he oe^li^c 

(«) 2i Ed. IV. 1 9. (A) 7 -Ed. IV. S;. (c) 4 Ed.;i V. 1 1 . (d) Vid. ant. 
12s, 129. {i) 4 Ed. tV. n/ (/J 10 Ed. IV. 6r '{g) 9^8* IVV 3, 
(A) Vid. ant. 239. ' 
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would nor coiild ( adding, upon, the oalfa whioh be had 
taken, that he was not guilty of the crime wherewith ha 
waa charged. Upon this the justices aaid^ that if he^ould 
have any more of the battel^ he shouU be. put in the saitte 
sitttation he was in before they mnt for him ; but^ he stall 
persisted in declining it ; and it was therefore adjudged 
that he should be hanged instantly, which was according^ 
executed at Tybvfrn. After this Ihe other appellee came in 
and pleaded not guilty. Then juc^ment was givenagaiost 
die pit)vor also to be hanged; for whether he who now 
pleaded not guilty was acquiltod or attiunted, the provor, 
says the book, ought to be hai^^d on his own confession 
of the felony; and accordingly ^jieciuion was instandy 
done upon him (a}^ It w^ l^id dQWn, that the a^eal pf 
a provor wts for the benefit of the king, ai|d not of him* 
self; and that it was in the election, of the justices to 
admit the appeal, and award process agaanst the aj^pet> ' 
lees, or to direct the provor to be hanged on his own coa« 
fession (i). This was putting it nearly upcfn the footing of 
that courtesy, which in modern times has been, indulged 
towards offet)ders> who will consent to give evidence for 
dk crown against their accomplices. 

In the Hlh of Edw. IV. diere is a ju(%m£nt of pe* 
nance, agr^ing in substance with that b^re stated- in the 
l^rign of Henry IV. (c) which seems to have contimied a^ 
Ihe reg^klar mode of inflicting such punishment upon ob- 
stinate felons {d). We find a case that happeneal before 
Ji^Ti^, chie£-justlce of -the common-pleas^whem a felon, 
npoh pleading not guilty, and being asked bow be would 
acquit himaelf, that is, in modem bnguage, how he would 
betried> ta8wered,|»er\Dl>tt, ef noire dame Marie, etper 
iotfi^ egti$e>. But it was recommended to him by the. 
judge tQ|rtead in the comrak>nfonn> that is, to put himself 


(40 leOea. VI. Stf. . (&} fii Heo. VI. 8S. 34. (c) Vid. snt,dW^ 
\d) 14Ba.lV,S. 
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iipon the country, or h^ would he put to the peaaoce (a); 
ih» pleading not gj^iUj, and the putting h^nself upon the 
trieiper Dim, wittiottt adding per pt^triam^ l>ei^g within 
Ae express proviaio^ of the stsituite of W^^tminsti^ (^). 

The tiisd by hajttel#u) crimiiial cases^ thoi^h ^^ ^^^^^ 
BtiU livf^ranjl^ t>y th^ law and i^r^ctice of oiir 
couKtSy wais su]i>je€t lo such exceptiojos as fre^^e^xly pra* 
vented its takini^ pl%ce{c}. Itl^d }oq% beeo agreed tjhat 
^i^here a feloa wfs take^ wUh ti^ ^aiaoner, Yik^re the ap-- 
IMUant was nmivied^ or s^^v^ saxtj years of age^ or an iu- 
Ssfit, the d^fi^aiU ^hoald oi^ be |>ermAt(ed to try Mie fact 
IQ a.^'ty^ hi^ardop9 to the personal safjety of the prosie- 
•Cliter^ Wt <tf lai^, »» additional exceptioo^ «(r coiiii|t6r- 
fi^m, to Ihebake;! hitd be^n admitted, which cou)d be a,£k- 
p)i^ in i|Il c«9e» ; mmdiyy that m Mictment i^s^depen^- 
iog for the tmo^ het(d)^ This, beiiig ^w 4 CQi^iBft^n 
mode of proceeding, the prisoner had rarely an ppp<>rtu* 
nily of foriQiog the appeljant t'o .this t^arbat^ii^ decision : 
lipwaT^, if ai» i|id|p|;iac»t*^fia jj^u^Ment, k would opt 
luiswer the above pwrpose^ JLt was now h^ld^^that in f^u 
appeal of treason, the battel nmust k^ before the constable 
and marshal, and not dsf^here ; and it was 90 laid down 
by Pri^t, cluef-jiis^c^ and tieedham, one of the jus- 
Aioes(e)« Jt followed .of coi^rse, /that an appeal of trea* 
jupn coMild be broHghlJjpjhat cpurt qnly, ami not els^ 
.^ere^ 

. It had bi^en Jse^ld^ M^ 4)e r§ig^ qf !]gdward m* that a 
felon who fhaUe^g/^ ;i^|^ror^ peremptorily, should be 
.treatted^one wha<r«fi4««d )ihelai¥^'); but it was agreed 
iatbe reigji^ of Jj[«inry V. tljbftt a .f^n jni^t in an afppeal 
challenge S^.j^^vsj^g)* Jt.ha|jji^EKnedthat aivason^ ar- 
|:ajgned 4or. <m>i<^ , c^leng^ %X j\Mpc8, and ..the ji;^ 
fpmw^dgr^.di^fohi>J^mt<^^m. T^o d#ysaAer4P tc^i^ 

. («) 4 feJ. IV, W; <i) Vid. «nt vrt, II. 134^ 135. (c) Vid. aiA. Jrol. 
«.'1S5» (cQ di EA«V. 19. <«) 't«r»n. VL«K C/>^*d.-»iit.4«. 
U)9H€n. V. 7. - . '., . _i .. V .^ , '-^ 
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tiere retorDed, but the prisoner stood mute ; apoti wfak6 
a jury of twelve was charged with him, and he was found 
guilty and hanged (a). The reason assigned for this mea* 
sure was, that he had before pleaded not guilty ; to which 
might be added, that he had put himself upon the country, 
and therefore was not wiUiin the stat. Westm. e. tod that 
by hb silence he had waved the challenges. Where eight 
jurors had been sworn, and there was H default of juror^ 
at another day the prisoner was -sufFered to challenge those 
already sworn, for waritoffrcehd[d(6). TTie old common- 
law challenge to a juror because he was one of the indic<> 
tors, which had been confirmed by a statute of Edward 
III. (c) was qualified by a distinction that was now made 
between felony and trespass : it was sud to be A good 
challenge in felony, but not in trespass ; though it must be ' 
remembered, that the statute speaks both of trespass and 
felony (^. 

There had been great difference of opinion, whether 
the plea of sanctuary should be'alldwed to a person who had 
abjured or was attainted : the more, modern opinion seems 
to have been, that an attainted person could not claim that 
privilege {e). There was not less debate as to the granting 
of clergy: it seemed in the time of Edward III. to de- 
pend almost wholly on the ordinary demanding the felon 
as a clerk (f). In the reign of Edward IV. when an or^ 
dinary refused a man who prayed his clergy and read, the 
matter was certified into the king's bench, and the ordinary 
was fined ; under the idea that he was only a minister of 
the court, and not the judge, in such case(g). Again, one 
who had abjured for felony in killing a man being taken, 
prayed his clergy : it happened in that case^ that the man 
could read only two or ihree words here and there, and 
not any three words together, and yet the* ordinary iRraa 

(«) 15 Ed. IV. S3, (b) 32 Hen. VI. 26. (c) Yid. ant. vol. 11. 459, 
460; and tut. 135, 1^. {d) 7 Ed. IV. 4. <e) dEd.IV. 28. VM^ 
• H«nrj IV. Vid. ant. 138. {g) V Ed. IV. 99. 
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pleased to claim him as a clerk ; upon which it ^s ob^ ^ 
served by die whole court, that if it appeared to them that 
the prisoner could not read, the ordinary should be heavily 
fined, and the convict be hanged ; adding, that they -were 
the judges of his reading, for they were to make the re- 
cord; quid legit utclericus, idea tradaturordinario: th^y 
further said, that an ordinary should be fined as well fer 
refusing a clerk who could i^ad^ as for claiming one who 
6ould not* 

It was at the same time intimatedl, that the reading nedd 
not be so very perfect and accurate as was pretended; for a 
felon being tried by Fortescue, and not being able to read, 
but only to spell, and so put syllables together, was aever- 
theless allowed his clergy. Tlie power and effect of the 
ordinary's refusal was laid down by Littleton with this 
distinction, that if aplerk was refused generally, he should 
be hanged; but if a cause was stated, and that was such 
as could not be allowed by the law of the land, namely, 
that he had not. the toniura clericalis, or ornamentum cle- 
ricahy or the like, in such case the ordinary should be 
fined, and ^enjoined to receive the felon (a). It was pro- 
bably upon this distinction, that, some few years after- 
wards, a felon who could read sufficiently, but was refused 
by the ordinary, was hanged (&).' 

It had been the cemmoYi course for pri- ^ clergy 
spners to claim the benefit of their clergy 
upon the arraignment : this was thought prejudicial to 
the party, for he had no challenge to the inquest ex officio^ 
ut sciatur qualis ordinario liberari debeat, by.which con- 
viction, nevertheless, he forfeited his goods and chattels, 
together with the profits of his lands, until he had made, 
purgation. To remedy'this. Sir John Prisot, chief-justice 
of the common-pleas, in concert, with the other judges, in 
the reign of Henry VI. made an alteration, which was 

(«) 9 Ed. IT. Si (i) 81 fid. ly. «1. 
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thouj^t mortf advantageous to prisoners than the old 
practice. This M^as^ not to allow the benefit of clergy 
upon the arraigmneot, -but to recommend to the prisoner 
to pkad to the felony, and put Inmself on the jury de bono 
ei ma^h : thus be had the advantage of his dmlienges, and- 
the chance of an acquittal on the meirits ; and after all if 
convicted, he might still claim his clergy. iThis was a va- 
cation in the practice of our criminal courts which was 
greatly commended, and was followed by most of his 
successors («)• 

(a) 2 Inst. 164. 
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Of Pleading — The Declaration — The Defence — Of Ar^ 
gumentative Pleading — Jt Traverse — A Negative 
Pregnant — Of Double Pleading — A Protestation'-^ 
Departure in Pleading— Colour in Pleading— ^Aid 
Prayer — Of Garnishment^^Of Interpleader — Plea of • 
hors de son Fee — O/* Nontenure — Of Jointefidhcy^^ 
De son Tort Demesne — Summons and Severance- 
Forms of Pleading-^Of Demurrer-^Cff Jeofaile and 
Amendment — Of Repleader. 

XHE science of plcadiii^ makies a diatia- Qf pieadmk 
giiidied liaatiire in the learning of this period/ .. . 
pnrtacularfy <)f the last^ twenty yean of Henry VI. and Am 
leign of Edward IV. Whatever indnitiy and ivhatevet 
inglBnuky had been exercised in the reign of Edward IIL 
aa adjusting the constitution and coadoct of real acdons^ 
aeems to have been transferred to pleading ; Which anc-i 
eeeded, as it were, to diat ancient branch of learning lsk« 
a descendant of the same fiimily. Every thkig which coak 
eemed the frame and proceedings of actions was now 
agitated, and refined upon, with the gr^itest de^erity and 
skills Thd writ, ihe declarali<ni, Ae Qonsequent plead- 
ipga, tfa€t process, the judgmeni; all these, wiere debated 
under every possible consideration, and the forms and 
course of them were setAed upon solemn deliberation. 
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Pleading had become so much the {fashionable study, 
and it constituted such an essential part of the qualifica- 
tions of a lawyer, that Littleton, in the reign of Edward 
IV. declares it to be *' one of ^he most honourable^ lauda- 
*' hie, and profitable things in the law, to have the science 
'' of well pleading in actions real and personal ;'' and there- 
fore he advises his son '' especially to employ his courage. 
*' and care |o learn it (a)." The reports of the time of 
Henry VI. and^ Edward IV. are full of points of pleading, 
which are started in one shape or other, in almost every 
question debated in court. Pleading was cultivated with 
so much industry and skilly that it was raised to a sudden 
perfection in the course of a few years. 

In the former parts of this History, frequent occasion 
Jias been given to speak upon the nature of pleading in 
^ different actions, and the reader is not unapprised of the 
progress made in this branch of our law\ But this retro- 
spect will hardly satisfy the curiosity of the liistoric'al in- 
quirer, when be is arrived at a period in which pleading 
was brought to a state of consistency and accuracy that 
has entitled it, in the language of lawyers, to the name of 
a science. Almost, every thing auhstantial in pleading, 
which was practised from this time down to die present 
was settled by judicial, determinations in the reigns of these 
kings* The precedents of this period became ever after 
the standards of goad pleading, and the rules and maxima 
pf pleading now settled, have governed ever since in our 
courts. It seeoas therefore proper to inquire what diese 
precedents and what these rules and nsaiums were ; in order 
to which we ahall take a view of pleadii^ in general, con* 
fining our observations to such formal. parts as apply to 
Qiost actions, whether real, personal^ or mixt. - 

The whole of pleadii^ was so much a matter of form, 
that it may appear strmge to diitfingnish any py calling 

(«) JLitt, sect. S34* 
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thetn formal parts ; but the forms of pleadings seem to be 
of two kinds. Thus, there are the forms of commencing' 
and concluding a declaration, or plea ; the form of a tra* 
verse, of a protestation^ of giving colour, and the like. 
These are the same, whatever is the substance and matter 
of the declaration, plea, traverse^ protestation, or colour, 
and are properly and emphatically matters of form. Bat 
there is also a form in stating, the substance of a, declaration 
or plea : thus, a bond, a fine, a lease, a record, all have 
due forms, in which, and in no other, they ought to be 
pleaded. Such formal parts therefore, whether of the 
former or latter kind, as were now settled,, knd had growi> 
into cpmmon use, are the objects of our present considera* 
tion, viidiout entering into such matters as might, by pos* 
•ibility, be made the substance of a declaration or plea 9 
those being as infinite as the causes of action, and grounds 
of defence, that might arise upon the various modifica* 
tions of rights, whether of property or persons, in the 
law of England. 

The first part of pleading that naturally pre- The declara- 
sents itself is the c6unt, or declaration. The **•"' 
declarations which were laid before the reader in the reign 
of Edward III. (a) seem to differ, in form, from those that 
had grown now to be in use. The first difference which* 
strikes us is, that they were now no longer in French, but 
seem, in the first instance, to have been put into such Latin 
form and stile asthe entry on the roll was finally to be ; 
the consequence of which was likewise this, that instead 
of being in the first person, the counting part, like the writ, 
was now In the third. Another alteration was, that the 
writ was invariabljr recited in the count, and made a ne- 
cessary part of it. ' The count, or declaration, was there* 
fore the same as the roll or record of the court down to 
the production of the secta, spit. In like manner, the plea 

(a) Tid. ant. 59, &c 
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begpip widi a recital of tbe deCendaat's appearance, and 
then stated l^s defence and plea in the third person; and 
this plea constituted, in like manner, the following part of 
the roll or record of the court : tho sane of the replica- 
tioo-and subsei}iient pleadings; 

Tlie f ollowii^ is a specinen of a declaration in an action 
of debt, according to the practice now established: JB. 
ifc* 9ummomiu$fuU ad respondendum A. de placita quid 
reddat eidem A. 20/. qum ei debet, et injusie detinet. Et 
unde idem A. per C. aitoru^um dicit, quhd ctaii pradictus 
jB. tali die et mtna, ifc* apud S. compiiUa$set cumeodem 
A*de ditersU denariorum, summis ipsim Ji, per prafa^ 
turn B. ad campotkm inde eidem A. cum inde requisitue 
fuissetf reddendum, ante id tempus reeeptis, fit super com-' 
poto ilhpraiictus B. imsentus fuisset in arreragUs erga^ 
^$um A. in 20L per quod actio accrevit eidem A. ad efi^ 
gendum et habendum deprefato B.pradictas 9.01* : idem 
tamen B. licit sapius requisitus, pr^ictas 20L eidem A^ 
nondum reddidit, sed illas ei hucusq, reddere contradixit^ 
etadhuc contradicit; unde dicit quM deterioratus est, et 
damnum habet ad valentiam 40s. Sfc. et inde producit 
Hetam,ifc(a). 

Such was the form of the declaration ; but whether it 
was drawn out in this form on paper or parchment by the 
part}''s counsel) and delivered over to the adversary's coui^ 
sel, or, what is more probable, was enured, in the first in- 
stance, upon the roll of the court, it is not easy to deter* 
mine with precision : in point of effect, it would be the 
same ; for the roll might b« amended by the leave of the 
justices, during the term in which the declaration or plea 
was entered, and it must, at any rate, be entered on the 
roll aa of that term ; in both which pases the roll became 

(4)RArt.U7« Wiieiiever it is necessary to.illcistr»te.Vfhat is hett 
•aid 911 the doctrine of pleading, we sliall make use o^ Rastell's Entries ; 
most oi the records in that collection beings of the period of which we are 
now speakini^. 
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afterwards, in construction of law^ a reifeni : so Ihat the 
ponrertfac justices exorcised ovef die roll during the term 
is, OB one hand^ sufficient to shew the possibility of. making 
the amendment of pleas without resorting to the suppomr 
tion of diere being paper-plead&igtt ; mod the different con* 
stmction the judges put upon the same roll of p^i'chment^ 
after and during Ae term^ satisfies us^ tb^t to constitute a 
record^ there was not required a transcript from any less 
soiemn paper or parchment^ to one that Was more so. If 
we were to judge from the rej^ts ^of tfaisjieriod, in which 
there is frequent mention of Ae roll^ mik the above dis* 
tinction of the same parchment being a roH in the term, 
and a record afterwards^ without any allusion that coittd 
induce one to suspect the pleadings were, in any stag^ tm 
be sought for elsewhere, we cannot hAp adopting the 
above opinion ; which likewise seems to be rendered more 
probable, when it is considered, that neither paper nor 
parchment was dien an article to be consiuned so profusely 
as now-a*days, in multiplying copies of the transitory n«* 
ture these must have been. 

It scenes therefore a reasonable conjecture, diat triien* 
^ver pleading ore tenus went out of use. It became the 
practice for the council to enter the declaratioQ or plea 
upon the roll, in the office of the prodionetaory ; diet the 
counsel of the other party bad access to it, in Older to coo^ 
<ert his plea, or take his exceptions to it ; and that, vriien 
these- were to be argued, the roll was brought.into court, 
as die only evidence of the pleading to be referred to. 
This course was certainly attended^with some difficulties, 
and led to the expedient of putting the pleadings inte 
paper, and handing this paper from one party to die- otbei^ - 
the entry on die roll being deferred till the end of the 
term ; an improvmeat wjhich greatly facilitated the perUi* 
sal and correction of pleadings, both of the party and his 
adversary, and made the. affiiir of amendments more easy 
and decorous .than in the old method, which must deface 
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the roll. Bat this could not be indulged, till a peridd ar- 
med in which so useful a commodity as paper was he* 
come cheaper and more common ; and after all it must 
be confesdedy whatever advantage might be attained bj die 
convenience of pi^>er-pleading8y the old method had sim*- 
plicitj to wcommend it ; for the declaration or plea, when 
once entered on the roll, answered all the purposes of 
paper-pleading during the term, and of a record afteiVards. 
To return to the declaration, and its form. . As the de- 
claration was to set out with a recital of the original writ, 
it is plain, diat where the writ was to attach die defendant, 
it should begin^ B. aitaehiatus fuit ad reqHmdendanif Kc. 
The general rule for framing a declaration was, that after 
setting forth the nature of the action, as was done by the' 
recital of the writ, it should state the time and place, and 
the cause of action; m which should be comprehended 
how, and in what manner, the action accrued ; and, lastly, 
the conclusion, in which the plaintiff averred his damage, 
imd offered to prove his suit Respecting tbe degree of 
accuracy with which all this should be stated, it was a rule, 
founded on stat. 56 Ed. III. c. \5.{a% that a declaration 
should not abate for want of form, so as it had matter of 
anbstange, nor should it abate for surplusage (b). In mixt 
und real actions, the plaintiff was not to count of the day, 
year, and place, as in personal actions (c). If there was 
any defect in the declaration, the writ likewise, as well as 
die declaration, was abated(^). 

The jplea of the tenant or defendant begun 
with the defmctj which varied according to die 
luiture of the action or tbe plea; that is, whether it was 
first to the jurisdiction, next to the person, then to the 
count, and then to the writ, all which were callejl pleas in 
•abatement ; or, lastly, to die action, which was caikkl a 
yfea in bar» 

C") Vid. aot voU IL 450. {h) 9 Hen. VI. 25. (c) 9 Hen, tl, 115. 16. 
W 35 Hen. n 40. 
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Thus in some actions^ as io assise^ dower, darrein pre- 
Bentment, mortauncestor, per qua sermtiaj attaint, and 
scire facias, the defence was, venit et dicit. In others, as 
in every writ of pracipe quid reddat, of intrusion, ayel| 
escheat, 8lnd the Uke, the defence was, venit et defenditjus 
\^um 'quando, Sfc. In others it was, venit et deferidit vim 
et injuriam quando, S^c. as in debt, accompt, detinue^ 
covenant, trespass, trespass upon the case, ejectment, nt 
injusti vexes, partition, quare impedit, quo jure, replevin^ 
rescous, recaptione averiorum, parcofracto, recto, ratio* 
nabili parte bonorum, rationahilibus esiaveriis, actions of 
•debt or trespass given by statute, actions of waste, and 
other personal and mixt actions. In other actions the 
defence .was more special : thus in a writ of right quand6 
dominus remisit curiam the defence was, venit et defendit 
juspradictipetentis et seisinam suam quando, t^c. Again; 
in the writ de nativo habendo the defence was, venit et de* 
fendii jus suum et omnem nativiti^em Quando, Sfc. In 
. others it was still more special ; as in a prohibilion upon 
the statutes of Richard II. and Henry IV. it was, venit 
et dtfendit vim et injuriam quando, S^c. et omnem contemp* 
turn, et qnicquid, S^c. : the same in actions upon the sta^ 
tutes of maintenance and labourers (a). Those 'defences*, 
however, that were most«special, were much contracted 
from the form of defences in the reign of Henry III. when 
it was usual to set forth verbatim the remaining part of the 
defence, which now was signified by the et cetera. 

The foregoing were called yti// defences, to distinguish 
them from a haff defence, which consisted in closing the 
.defence without adding the words quando, ^c. Thus io 
pleas to the jurisdiction, or to the person, the defendant 
could only make a half defence ; for if he added the word* 
quando, S^c. the jurisdiction and ability of the person would 
be thereby admitted (6).^ Again, a misnomer wa^ to be 
pleaded before any defence at all (c). 

(a) Vid, Bro. Defence. (b) 3 Ed. IV. 15. 40'Ed. HI. 3^. 

((r) fira. Defence. 
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After the subgUnce of the plea was stated, the next 
poudt was to conclode it in proper foroa* Thus it was to 
conclude either to the jurisdiction, to the writ, to the 
coiwt^ or to the action. If the defendairt pleaded to the 
writ, wad concluded to the action, it would be repugnant 
and bad, because by the conclusion he admitted the writ : 
tbf^ same if he pleaded to the jurisdiction, and concluded 
to the writ {a). Yet, on the contrary, if the plea was to 
the action, and the conclusion to the writ, the plea would 
be taken for a good one in bar (&). • 

The comnenceoient therefore and the conclusion of 
a plea might be in some or otheWof the foUowing waya. 
If to the action, Et predictu$ B* per aitornatum mw» 
venit et defendit vim et iujuriam-quando, Sfc Et dicit 
f uM ipse de debito pr^dicto, S^c onerari twn debet, qum 
didtf 8fc* Et hoc paratus est verificare, mode petit JtuU- ^ 
cium H pradictus A* actumem uiam^r4^dictmi versm 
mm habere debeat, iCc. If to the writ, EtprediUus B. 
pemt «l drfiuidit CM et injurianK, et petit Judicium de 
irevi origimUi iofueli^ pradicta, quia dicit, .Sfc Et 
hoc paraUu est verificare, utide petU judicium de brevi 
ilh, ft quid bre^ caesetur, S^c. If to the declaration, 
the alteratiofi was, mutatis mutandis. Judicium de naf" 
Tutione, and 911^ umrrutio cassetur {c)* A very mate- 
lial pant of the <}OficlMsion of a plea wa^ the general aver- 
ment, or par0i;us esit verificure; and thi^ wa« required in 
all pleas, rc^cations, or other pleadings containing matter 
of affirmation. Bot a plea that waV tlie ^^eneral issue, or 
in the negative, ought not to be averred. Tbcr nature of 
replications, rejoinders, and the other pleading^ wherever 
th^ differed from a plcf in the form, will be better seen 
in what will hereaftier be siaid uj^g^k this diff^exit parts of 
pleadii^. 

Of af^joinentA- The gr^at object of pleading being to hriiig 
tive pleading, ^jj^ question between die parties to a certain 
point, it was expedient to hold the plaintiff and defendant 

(«) 37 Hen. VI. 48. {*) 37 Hen; VI..«4. (c) Rast. passim. 
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to a strict vfuy of stating his allegations, so that the ad- 
versary's plea miglit be ^nswered directly and plainly, with* 
out leaviag the sense to he collected by arguraeat or infer- 
.ence. Thus it was held, that in trespass for depasturing 
the plaintiff's grass, it was not sufficient for the defendant 
to say, non depa$cit herbasy for this they would c^U an 
^argument4iiive plea, which the law would not allow; but 
as it meaut that U^ defendant was4iot guilty of the charge^ 
he should be compelled to say so, in the formal and es- 
tablished plea of non culpabiiis{a). Again, iu trespaw 
for entering a gamfen^ and where the defendant pleaded 
that there was no. such gardeo^ this was held ^ he argu- 
aientative ; and as it aaiouated fo the general issue, ^e 
xlefendant was driven to plead non culpabilis (£). These 
jnif^ seem to be pr^udices in favour of an est^d^shed 
form of words, rather duua instance! where great ;preciaioB 
was effected by rejecting such argumentative answers. 
The most common instance in^which argumentative plead- 
ing seenied to mislead and confound, was whes^ some sp^ 
<ial matter or circumstance was stated, and the other 
jparty, instead of a direct denial of it, set up SMive contrary 
circumstance, as apparently incompatible with it^ and 
therefore in effect amounting to a denial; as where it was 
'pleaded that a person was resident at JB. and it was replied 
that he ^ivas resident at F.(f)i or where it was pleaded 
that one of tlie defendants was dead before the writ puF- 
chased, to which it was replied that he was alive (J); or ' 
where a defendant was declared against as executor, and 
he pleaded that the party died intestate (e)« All these 
were prcmounced such pleadings as the law would nc^ 
allow, though they had been very; common in the reign of 
Edward III.(/) and w^re then the occasion of n^Aicb di^ 
ficulty. For, without considering the want ofjppecwm^ 
in such allegations, it was a great difficulty, when an issii# 

(q) 32 Hen. VI. 37. \ (4) 10 Hen. VI. 1«. (c) l^Hen.Tl I. 

id) 19 HeD. VI, 4. W JO »en. YL 1. (/) Vfd. ant. llO. • 
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depended upon two affirmatives/ to decide from wliich 
place the venue should come, virhether from the place al* 
leged by the plaintiff, or that alleged by the defendant, 
niiis and other consequences from this old way of plead* 
ing, had induced the courts of late to lay it down as a rule, 
tkqt every affirmative in pleading should be answered by 
fin express negative (a). Conformably with this rule, the 
above pleas ought to have gone on, and concluded with a 
denial of the adversary's affirmative allegation, which was 
usually done by an absq; hoc, or sans ce, or, as they more 
commonly called it, a traverse. The effect of 
A travme. ^j^j^ ^^^^ ^^^ whatever new matter was started', 

the pleadings could not go on without an issue being soon 
raised, to be decided either by the court or a juiy. 

Thus where the declaration was for rent for the occu- 
pation of twenty acres of land^ and the defendant pleaded 
a lease for t\!renty acres and twelve more, he was bound to 
traverse the lease for twenty -acres (b). When the plaintiff 
claimed an annuity by prescription, and the defendant 
pleaded an annuity by grant, he was to traverse the annliitj 
by prescription (c). Where a plaintiff claimed title to ati 
advowson in gross, and the defendant set up a next pre^- 
sentation, he ought to traverse the advowson in gross (d). 
Notwithstanding it was now considered as a general rule 
that two affirmatives codld not make an issue,, there still 
remained some vestige of the old forms, which were now 
taken as exceptions to that rule« Thus if it was ayerred 
that the defendant was of full age, there needed no traverse 
that he was not within age (ej. If no negative went be- 
fore, an affirmative would be sufficient without a traverse: 
thus the plaintiff might say, that /. S. who appears, is /. & 
of D. and the parly sued is intended to be /. S. of C. 
without a traverse (f) ; and some other cases still existed, 
where the issue was held sufficient without^a traverse. 

(«) 18 Hea. Vl. 8, 9, 10. (4) 32 Hen. VI. 3.b. (<?) 38 Hen. VL 4.5. 
(d) 3& Hen. VI. 3^ 34. (*) 19 Hen. VI. 54. (/) 33.Hen. VL iO.' 


i5i!AP. xxiii. EDWARD IVi 433 ^ 

This was the general idea upon which a traverse was in- 
troduced; and when the^matter pleaded consisted of one 
fact only, the application of it was obvjous and easy ; but 
where .a plea alleged several facts and circumstances^ it 
was a conskietation of no small difficulty to decide which 
of them shotdd be picked out by the traverse as the. main 
point to be denied, and of course to rest the issue upon^ 
Much argument arose upon a doubt of this sort, where ^ 
Jormedo.^i in discehJre was -brought on a gift to the father 
and mother of the demandant in tail. The tenant pleaded 
that he, long before the donors had any thing in the land^ 
•was seised thereof in his demesne as of fee;^ and being so 
seised, and being -within the age of twenty-one years, he 
infeoffed the donors, to have and to hold to them and their 
heirs ; and the donors being so seised made a gift to the 
donees in tail, who had issue the demandant and died; 
and that the tenant being within age entered, by force of 
which entry he was seised in his remitter, and so he de- 
manded judgpient of the action. To this the demandant 

" replied, that the donors made the gift to tfie donees, as had 
,been stated in the declaration, sans ce that the tenant in- 
feoffed the donors in the manner 'they had pleaded. It 
was objected to this replication, that the feoffment was 
only the conveyance to the bar, and that it was. not the 
conveyance,' but the matter and substance of the bar 
which should be traversed, confessed, or avoided ; and 
there \yas great debate whether the seisin or the feoffment 
should in this case b^ traversed: but the court held «the 
feoffment to be the substance of the bar, and therefore that 
it was properly traversed (a)» ■ 

This was a question, whether a seisin or vl feoffment was . 

' the proper point to be traversed : injhe same year we find 
a case where the like dottbt arose bety^een a disseisin and 
^feoffment.. In trespass quare clausumf regit, the defendf- 
ant pleaded that one Richard Rawlins was seised of the 

(«) Lonr ^ Bd. IV. 9, 10, n, 12. 
VOL. HI. F F 
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same close in fee, and long before the trespass infeoffed 
Ae defendant in fee ; and he gave colour to the plaintiff by 
the said Richard^ and said the plaintiff entered^ on whom 
the defendant re-entered, and committed the trespass. To 
this the plaintiff replied, that true it is that Richard was 
^ised in his demesne as of fee ; but being so seised, he 
infeoffed one Peter Bennet m fee ; by force of which he 
tras seised, and upon him the said Richard entered against 
his own feoffment, and disseised the said Peter ; and the 
said Richard being so seised, made the feoffment to the de^ 
fendant ad he^supposed, npon whom the said Peter enter- 
ed and was seised in fee, and being so seised infeoffed Ae 
plaintiff. To all this the defendant made no other rejoinder, 
than diat the said Richard did not disseise the said Peter. 
It was objected by the plaintiff, that this traverse was not 
properly tak^n, because the disseisin was not the force <$f 
the title, but the feoffment made to the person whose es^ 
tate the 'plaintiff had before the feoffment to the defendant 
Tbis feofiinent they said was tfa^ force of the title, andthe 
disseisin only the conveyance to it. It Was alleged in the 
argument on one side, that the common practice had been 
to traverse the feoffment : it was as strongly contended on 
the other side, that it had never been so adjudged; but that, 
on the contrary, it had been determined that die traverse 
of the disseisin was the proper pleading. To this effect 
indeed we find a rule laid down so far back as 9 Hen. YI. 
which says, that wherever a disseisin was alleged in a bar* 
or replication, it should always be traversed (ff). After- 
wards, indeed, it was kid Ao^nhj Ntedham, that the tra- 
verse might be either to die feoffment t>ir the disseisin (ft) • 
and in the present case diey held the traverse to the feoff^ 
ipeht to be good (c), without any regard to, or indeed men* ' 
tion of the above rule; and lefVit for after-times to re- 
concile these differences, by holding, according to the 

{•) Scien. de flad. SS5. (4) Ia>d(. 5 Ed. IV. 136, 137, 

(c) Ibid. 19S. 
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' iopinion of Ne^dJmm, that insueh case either traverse wda 
good, . - S , 

Wiieu pleadings Mere long 9nd special, they of eourae 
drove one of ^be pities to a traverse^ and occasions were 
rcontitutally furuiahed to inquire what matters were tni- 
versable and whatnot, whether in pl^as or in declarationi^ 
.This mMe one of the nicest and most curious parts of tbe 
science of pleading. To enter minutely into k would carry 
us too far : from what has been already said, it' appears 
Ihat a traverse should be directed to that which is the sub* 
stance and matter of the title ; but such was the subtilty 
with \Bhich pohits of law were treated^ that this general 
rote stood in need of many auxiliary ones to assist the mind 
in jud^ng of the particulars Aat should or should not be 
traversed* 

The same love of precision which induced tbecourts to 
discq^nten9nce4ifgumentativejdeading, led tliem to pass a 
like judgment^ and with the smne justice^ on a negative* 
what was called a nfga^ive |)reg9}a;jf. An ia- p«^«nant. 
stance of this may be seen, Vhei^ in an action on the case 
against an innkeeper, for goods lost by^his default, th'e 
jdefend^t pleaded that th^. were not taken by his default ; 
^hich answer was construed to bt ^^Aetaalpregnffni with 
jan admission t^at.they might be taken, though not by hib 
default ; and therdbre the court, in that ca^e, i^mpeHed't^e 
defendant to plead the special matter (a). Agaiit, where 
•aa action was brought against aman for burning the piain- 
tiff's house by negligeatly keeping his fire, the defenckinrt 
pleaded that tke house was not burnt by his xtefault «ifi 
keeping hts £re^ this MTas held a negative pregnant, for the 
same reason as the beforementtoned ptea(6). Ther^ teems 
Jtherefor^to be thk sort olafEuity between'an ai^mentative 
plea and a neg|klive pregtiant ; that as tbeilbttar is a ne^- 
gative pregnant with an affirmative, sd is the former aif 
afiirmative pregnant <with. a negative; and* the. cure for 

(a) 23 Hen, VI. 88, 39^. (b) 38 Hen. VI.. 7^- . . 
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bodi ih in most cases, to* add, or at least to substitate, a 
direct denial of the substance and git of the plea or decla- 
imtioB which is to be answered; 

" If the courts would not admit a plea that did not di- 
rectly answer the adversaiy's aUegation, neither >/vould 
tidey allow one that contained a multiplicity of matter, to 
eacli of which a distinct Answer ought to be made : such 
Of doable ^^^ Called a double flea. Thus where bastar- 
. picadiog. dy was pleaded as to one ac;re, and jointenancy 
as to another, this plea was held double, because bastardy 
went to bodi («). Again, where a defendant, in avoidance 
of a bondy pleaded imprisonnieif t at one place, and de- 
tainer till he made an obligation at another, this was held 
double (b). In debt for four marks of rent, the defendant 
pleaded first that one only was due ; and further he plead- 
ed, as to 'part a tender, and as to the remainder an entry 
before the day: this was held. double (c): The remedy 
in this and other cases', where the party thought he had 
more points than one to object, and he would not willingly 
preclude himself of one by stating only the other, was 
to set forth that one in 9l protestation. 

There were cases where multiplicity of patter might 
be stated without the charge of duplicity. Thus where 
&e plea concluded with a non estfaetum, all the special 
reasons for the deed being void m^ht precede (d). Again, 
a plea with a traverse was not double, because the traverse 
was held to wave the plea(f); the conveyance to the tra- 
irerse being no more considered than what was taken by 
protestations In some cases, however, double pleading 
was allowed : thus in justification for false imprisonment, 
twenty causes might be alleged" without the charge of 
being double (f). Again, in favour of life^ it was allowed 
in an appeal to plead some special matter, and then to 
plead ovec-to the felony (g). 

(«) 39 Hen. VI. 83. (») 37 Hen. VI. 15. (c) 3 Hen. VI. 1% 19t 
. {d) as Hen. VI. 26, 87. (t) 9 Hen. VL 86. (f)1B4.My.». 
Or) as Ed, IV. 39. 
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Aproteatatioawas likewise necessary where j^pyotegtation' 
the party would otherwise be concluded by 
force of the plea; as if a lord pleaded nil debet to^lebt 
brought by his villaini this would operate as an infran* 
chisement, because it admitted him capable of having pro* 
perty : he might therefore protest that the plaintiff was his 
villain, and far plea say, that he owed him nothing. For 
these reasons a protestation in after-times was very signi- 
ficantly termed '^the exclusion of a conclusion.^' The 
rule in making a protestation was> that it should not be 
repugnant tq the matter stated by way of plea. Thu^ 
where a defendant in replevin protested that he did not 
take the cattle, and for plea said there was no such vill, 
and then avowed to have a return (a); this was h^ld to be 
such a repugnancy between the protestation and the avow* 
ing for a returui that they could not stand together. If the 
plea was found for the party pleading the protestation, 
the protestation would serve ; but if against him, it would 
not serve the purpose it was designed for. Thus where a 
defendant in replevin avowed for rent, alleging that the 
plaintiff held by homage, fealty> and rent) and the plains- 
tiff said that he held by the rent, and nothing of the rent 
was arrear, and pleaded on, protesting that he did not hold 
by homage ; there, if the plaintiff barrel the 4efe;id;^i^t pf 
%is avowry, be.should be excluded from dems^ncting ho** 
mage afterwards. Agiain, where in forger of false deeds 
the defendant took the forging by protestation, and tra* 
versed the publication, and that was foun^ against him^ 
the protestation would not aid him (6)« 

It was not sufficient that every single plea Departure m 
was drawn with the precision and accuracy P^f^i^s* 
above required, unless the successive pleas alleged by the 
same party wei:e pursuant to and fortified what went be- 
fore. It- was therefore required that the matter first 
alleged shoidd not be departed from, but that whatever 

0)^OH«n.VI.S6. (^ 9Hen.Vl9€^aBdS9, 83HeB,yi.4^^ 
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^as added in the sybsequent plea/ sboidd be in supj^ort 
and aid of it, otherwise the plea was bad : if therefore a 
defendant in his bar should allege « ^tle to the whole 
estate, and io his rejoinder be shouU make title onlj to a 
moiety, this was held a departure, and as, such the rejoin* 
der was bad (a)$ The construction of pleas in these casea 
was very strict, as may be seen in the following instance. 
A tenant pleaded a devise to him ; the plaintiff replied 
diat the devisor wad an infiint ; to which the defendant re-^ 
joined, that infants might d^evise by custom^ this rejoinder 
was held a departure from the bar, which alleged a de-^ 
vise generally (b). ' ^ ■ 

Colour in We come now to Consider the nature of 
- p*«»<*io«. colourable pleadingy a device of which we 
found some instances in the reign of Edward IJI. {c) but 
which was now grown into a settled form of pleadings 
and was explained upon grounds and" principles diat ap-r 
peared satisfactory to the minds of lawyers. This plead- 
ing was used in assises, in writs of entry in nature of an 
^sise, and in trespass. The matter suggested in this way 
was always a fiction, and owed its origin to two circum--^ 
stances r first, ^ jealousy in defendants ef trusting certain 
special points of defence to the verdict of jurors: and se- 
condly, a rule of law, that if such special points ^luiounted 
m fact to nothing more than the general i^o^ they should* 
not have the effe<:t of takiilg the cause from the verdict of 
the jury to the judgn^jent of the court, but the defendant 
viust plead the general issue in the nsudl form ; at, nul 
tort, nul disseisin, in assise ; ne disieisa pas, in a writ of 
entry ^ and not guilty, in trespass. ' 

Thus suppose ;/^4'had infeofied jB. of certain land, and 
an assise was brought by a stranger against J3^ iii such case « 
the tenant would be led by the inclinatk>n of hi;^ own 
mind not fo plead the general issue, because then die vali- 
dity of the title and feoffment would be decided on by the 

(•) 22Hen. VI. 51. (^) 37 Hen. VI. S. («?) Vi4i ant. S4. 
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yxry ; but ne would endeaYour to state a sufficient bar te tb«. 
assise, and bring the question»to the opinion of the judges^ 
by saying, that ^. was seised, an<]^ infeoffed him, by forc« 
"whereof he entered, and then h^ would pray judgment if 
the assis6 would lie. But here the law would pronounce 
that this plea was not good, for it amounted to the general 
issue, which he must; be compelled to plead in terms, or 
the assise would be awarded* The tenant therefore, in 
order to attain the object of having the matter decided by 
the court, "used to give the plaintiff co/our, that is, a 
colour of action, by which it would appear dangerous for 
the tenant to trust the matter^ be had pleaded, to the judg- 
ment of unlettered men.. Thus, in the above case, when 
the tenant pleaded that A» infeoffed him, he would add fur- 
ther, that the plaintiff claiming by colour of a deed of 

feiffment made by the mid feqffb?', before the feoffment 
made to the said tenant (by which deed no right passed) 
enterSdyUpon whom the said tenant entered; ^nd then hg 
would pray judgment if the assise should pass: and be» 
«ause, in this case, it might appear doubtful in the minds 
pf unlettered men, whether any thing did or did not pass bv 
the fi|»t feoffment, »as suggested, the law allowed that spe* 
cial matter to constitute a p)ea in bar sufficient to call 
upon the judges to decide whether the prior feoffmeitt 

s had really such effect or not (a). 

This idea of giving colour w^s furthgr refined upon^ 
for besides suggesting that the. plamtiff claimii^ by cWour 
of a deed of feoffra^at made by a stranger (wh^re nothing 
really passed), entered upon the freehold ; they used to ad^ 
upon wham ji; B. entered^ upon whom tlie tenant entered; 
whereas there was no more an entry by .^. B. than there 
^as a feoffflsent to tlie plaintiff. The reason for this man* 
iier of pleading was, to protect the defendant from the con* 
sti:uction that might be raised to his disadvantage upon the 
Sirst of these pleas;; for if the tenant by that pleading cqil» 

(ii> Poc>.jinclfifti4«95, 
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fessed an iminediate entry upon the plaintifF^-or an inMne^ 
diate oaster of th^ plaintiff^ the consequence would be, 
that should the title be afterwards found for the plaintifi^ 
the tenant would be convicted of the disseisin by his own 
confession ; and because the tenant, though he had no 
right to thelandytpightyet be no disseisor,, it was usual to 
aftopt the style of pleading last mentioned for his protec- 
tion (tf). 

This is the general idea upon which pleading colourahltf 
was first resortell to and allowed by the courts. Wbeb 
thi| manner of pleading tad once estabkshed itself, several 
rules obtained for the government of it, which, in some 
measure, restrained the fancy of counsel in the choice of 
sucli fictitious circumstances as were to be suggested in 
this colourable way. Th« principal of these rules, and 
indeed that which seemed to be of the essence of colour, . 
wiis, that it should consist of some matter of law, or other 
cfifficulty to tlie lay-gents. For example, if; I bring an 
assise against you, and you plead that you leased the same 
land to A. for his life, and then granted the reversion ta 
me, and afterwards A, died, and. I claiming the land by 
virtue of this grant to which the tenant never atturaed, 
Entered:, or, if a tenant pleaded. that he leased to the 
pfaintifiT, dnd afterwards the plaintiff surrendered sqch lease ; 
in the first of These cases, the lay-gents were not capable of 
deciding that the grant was defective without attornment^ 
nor ni the second, that a surrender niight be made by 
parol. nAgain, if the tenant said that the father of the 
plaintiff leased to him for the life of another, and afterwards 
released to him^ and the plaintiff, supposing that llie father 
died seised of the reversion, ousted him after the death of 
the cestui qne vie ,' this would be a good colourable plea; 
because the lay-gents could not dietermine how the release 
enured, whether by way of feoffment, enlargement, con- 
firmation, or extinguishment of estate. jAgain, if th^ 

(«) Dr. and Studl. 301.- 
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tenant pleaded, that the father of the plaintiff infeoffed 
bim, and he suffered the father to hold and occupy the 
land at will; or if he pleaded that the plaintiff claimed as 
bastard and eldest son; these were points of difficulty 
which should properly be decided by the court^ and there- 
fore w^regood colqurable suggestions. But if the tenant 
said, that he was seised till the plaintiff disseised him, up- 
on whom he entered, it was ill ; because all men, however 
unlearned^ know, that in such a case the tenant was no 
disseisor : the same if he said that the plaintiff claimed as 
younger son, because every one knows the younger son 
cannot inherit before the elder. Such therefore, as cases 
perfectly intelligible to the unlettered, were adjudged by 
law improper to be sent to the jury on the general issue (a). 
Another rule rejecting the matter pleaded eohurably 
was, tha( it should give to the plaintiff a* fair pretence on 
which to support his action. Thus, in trespass for goods, . 
it was necessary to give a possession to the plainUff, though 
without title, because that was^a good ground for an ac* 
tion of trespass ; as to say, that the defendant being in 
possession of the goods as executor, the plaintiff took them, 
and the defendant retook them (6). In trespass for taking 
goods, the defendant said, that before the plaintiff had the 
* goods, he was possessed of them as of his own property, 
and bailed them' to A. to be r^bailed to him ; and that A. 
gave them to the plaintiff, who supposing the property to 
be in //. took them, and the defendant retook them (c). A 
third rule in pleading colourably was, that it should always 
be^iven by the defendant to the plaintiff, and always in a 
plea in bar (d). Such were the principal rules by which 
these fictitious suggestions were measured ; and provided 
these, and some others of less consequence, were adhered 
to, the defendant was at liberty to state whatever happen- 
ed to strike his mind ; colours being as various as the pos- 

(a) 19 Hen. VI, 21. {h) 7 Hen. \\. 3^. (c) 7 Hen. VI. SH. 

y' (rf)19H«n.VX. 3^. 
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nble vrajs in which ifae subject in qdcstion might be trana-* 
ferred and possessed.' _ 

. It seetus not to haviB been quite dear^ in what cases the 
defendant was required to give colour^ and io what tlie 
special matter of itself constituted a good bar« To form 
a judgment of this, we must content ourseKes with some 
few determinations, without attempting to* dbcotier the 
reasons upon which they were decided. It is said, that 
where such matter was pleaded as bound the possession 
only, the defendant diould give colour ; as in case of a 
dying seised, and a discent to the defendant (a). JBut 
where the right was bound, as by feoffment with warran- 
^, by fine, apd the like, there no col6nr<need be giveq. 
Again, if a defendant fdeaded liberum tenementum, be 
nhed not give colour, nor where he justified as servant to 
one who had the freehold (b) : the same where 9n6 justi« 
fied for a distress ; because, says the book, where no pro* 
perty was claimed, there no colour need be given (c). It 
was held, at one time, ikut in justification for taking as 
wreck, or as the goods of felons, the defendant should give 
colour {d) : but afterwards it was laid down, that in those 
cases, and also in justification for tidies, for waif*and stray, 
or as a purchase in market overt, no colour need be given(e); 
though, in the case of goods sold in market over% they 
made this distinction : If the defcaidant asid^ simply, that 
Jl, sold them to him, he need not give colour ; but if he 
^had said, that ^. was posses^d of the goods as ofhispro^ 
per goods, and sold them to him, colour ^Kmld be given ; 
because, in this latter case, he fully stated, that no pro- 
perty was in the plaintiff, and thmefore that he hild noco- . 
lour of an action; bu^ in the former, there might be still a 
property in the plaintiff (^^ ; which distinction seems ana- 
logous tu that of the two cases before mentioned, where 

(ft) 24 Hen. VI. 18. {b) 21 Ed. IV. 15. 18 Ed. IV. 3. (c) 2 Ed. 
|V, la. {d) 39 Hen.- IV, «. 9 Ed. ly. 29. (e) 21 Ed. TV- 1S.'65, 

/y; i2Ed.iv.5. fci. • / 
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the right f and where ike possession only was bound. For 
die same reason, where a defendant pleaded wardship 
through a stranger, he was to give colour (a). If the plea 
was founded on an act of parliament, no colour need be 
given (6); because, says the book, an act of parliament 
bound all parties. 

It would be unnecessary to enter further into a discus*- 
sion on this obsolete piece of learning, which id a subse^ 
quent period was reduced to a more simple form, and at 
length went quite out of use. In the time of which w« 
are now writings this was a very prevailing fashion of 
pleading ; and the reasons, that were advanced to give it 
, authority, were thought to be well founded: a time c^me, 
when these were less considered, and the device of colour 
appelared to pleaders not so indispensably necessary. How 
this change in opinions operated/ will be seen hereafti^r. 

Instead of taking upon himself the defence of the action, 

the defendant^ as we have seen, might call in the assistance 

of another person tO' protect him in his defence. One 

way in which a defendant might protect himself was by 

voucher f which was allowed only in real actions. This is 

as ancietft as any thing in the prltcUce pf our. courts, and 

has already been so fully explained (c), as to need no reca<^ 

pitulation. The present practice stood jupon the law in 

Bractoii's time, and the few alterations which had been 

made by statute in the reign of Edward I. and since ; and 

to add any thing to the much that has already been said, 

might be thdUght an unnecessary repetition. 

' It is not so with aid prier. which bears . . , 

i*. . . • 1 • ^ '1 Aid prayer. 

some affinity with vouching to warranty, and 

probably was first suggested by it. When an action was 

brought against a person, who, though in possession of 

the thing in question, had not the complete and entire pro* 

perty ; and if judgment passed against him, another person 

* W 3 Ed. lY. 27. (A) 3 Ed. IV. «, . («) Vld. ant. rol. J. 437. 
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who hnf\ Hght would be injured ; tbe tenant or defendant 

miglit pi&> to have the aid of such person to defend the 

suit. Tims a tenant for life, by the courtesy, or the like, 

nii^ht praj/ aid of him in reversion or remainder, to plead 

for him and defend the inheritance. The entry of did 

prter was thus : Et pradictus tenensper attamatum suum 

tfeftft, et dirit quod, Sfc, (then the cause of aid prayer was 

alleged > Et sic pradictus tenens dicit quid ipse tenet, et 

die impetrationis' brevis originaHs pradicti querentis te* 

nuit ienementum pntdictum pro termino vit^ sua nema* 

nere cuidvni pr^pfato B. et haredibus masculis de corpere 

suo exeunt ibus, sine quo idem tenens non potest temrnentum 

pradictum cunt per tinentiis in placitumdeducere, neq ; pra^ • 

fato querentiinde resp&ndere, Et petit auxi liu m de ipso 

B. 4rc. Et ei conceditur, Sfc. Ideo praceptum est vice'' 

comiti quid summoneat per bonos summonitores pradictum 

'B. quid sit hie a die Pascha^ l^c. adjnngendun^ cum pro-' 

fato tenente simul, ifc. in respondendo prafato querenti 

de prafato placito si, 8^c, idem dies datus est partibus 

pradictis, 8^c. (a) Upon demand of aid, and the prayer 

being granted,, a judicial writ was sued out by'thextenant, 

called a summons ad auxiliandum ; at the return Of which, 

if the prayee did not appear or essoin, or if he after made 

default, judgment was entered, quid tenens ad narratio- 

nem pradicti querentis sine prafato B. respojideat. 

A tenant for life had his option, -eitlier to vouch the re^ 
versioner, or pray him in aid (b). If the remainder in fee 
was to the tenant for life and another, he should have aid 
bf that other (c). A tenant might have aid of a remainder- 
man in fee, without shewing a deed; for the feoffment 
might be without deed(rf). If aid was prayed of a re- - 
versioner, who took the reversion as conusee of a fine, 
this amounted to an attornment of the prayor (e). Aid 
of the reversioner might be had in a writ of entry, in 

(a) Ratt. Aid pripr, (h) 9 Hen. VI. 3. (c) 33 Heo. V^. «, 

(<0 23Hen.VI.1. {#) 57 Hen* VI. 5.. 
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nature of an assise, though not in an assise (a) ; because 
the tenant was supposed to be in by reason olr his o\m 
tortious act 

We find instances of aid granted In personal actionis^ as 
in replevin, trespass, debt, and annuity; in a scire facias, 
in attaint, ravishment of ward^ and ejectment of ward. If 
another person ^as interested in the thing claimed of the 
vdefendant^ there vi^as the same reason as in real actions 
that he should have tl|e aid of such person to protect his 
present possession, or title. Thus, if a writ of annuity, or 
debt for arrears of an annuity, issuing out of*a benefice, 
was brought a^inst the parson, he mi^ht have aid of the 
patron and ordinary; the two persons who should have 
concurred in such a grant, if any was made, and who at 
least. were interested that the benefice should not be charg* 
ed with such a demand after the death of the -present in- 
cumbent (6): if, therefore, such annuity was upon the 
parson's own deed, as this only bound him, he could not 
have their aid (c). Thus in a replevin, a tenant for life^of 
seignory might pray aid of the reversioner (c?); and a 
plaintiff in replevm, being a termor, might have aid of the 
reversi9ner(e); because in both these cases the rerer« 
sionei- would be charged with the event of the suit. Where 
a defendant in trespass justified by commandment of one 
who had the freehold, he might have aid of such free- 
holder (/>. In general, in personal actions, it was a rule 
that no aid prayer should be had before is^ue jpiued ; but 
this was liable to many exceptions, and it was a point of 
BQUch controversy, when aid should be allowed before 
issue joined, and when not (g). 

Aid of the king was a piece of learning depending upon 
considerations ^mewhat different from those which go- 
verned the prayer of aid in the case of common persons. 

(a) U Hen, VF. ««. 4 Ed. IV. 14. SI Ed. IV. 15. {*) « Hen. VI. 8 . 
<c) 3 Hen. VI. IS. _(d) 9 Hen. YI. 86. (e) 6 £d. IV. «. 

OO*? Hen. VI. 71. (j)?^. IV.2. 7Ed.JV.Jl4. 
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In die first place, as the king could not.be vouched^ a 
tenant was driven to pray aid of the king hi all instances 
where, from the nature of his estate, he would be intitled 
to vouch a common person,- or fo have warranty of char- 
ters (a) ; and in such case, if he lost, he would, as in case 
of voucher, be intitled to reoavery in value by petition (6) ^ 
Aid of the king was therefore of two* kinds : it was either 
upon a warranty, and was for the purpoise of recovery in 
value, and then it corresponded with voucher; or it vras 
founded on the feebleness of the tenant's estate, and then 
it corresponded vvith the aid prier, of which we have jlist 
been speaking. On this, as well as other accounts, there 
were several material differences between the practice of 
praying aid of a colnmon person, and of the 'king. Thus 
in the former case, if it was in an action, of trespass, it 
could not be till after issue joined ; in the latter^ it must 
be before (f); because the king ^Aiouldnot be put to sup- 
port an issue that was joined by a common person (^). 

By aid and voucher, a third person was introduced into 
the action, through the solicitude of the tenant to defend 
-the subject in dispute. If the tenant took another part, 
.and appeared to defend faintly or coUusively, or made de-^ 
fault, the person in reversion or r^Aiainder, or any one 
otherwise interested, by authority of certain statutes passed 
in the feign, of Edward I. and extended in subse^ent 
reigns (e), might pray to be received, and defend his free- 
hold or inheritance. The entry in such case was as fol- 
lows : Super quo venit quidam A. hie in curid Hn proprid 
personiy et dicit quid diu ante diem impetrationis brevis 
originatisy i^c. Then the record set forth the seisin in fee 
of A. who leased to the tenant for life, the reversion in fee 
continuing in A. and then it went on, JBf dicit quod pro eO 
quid pradictus tenens, 8$c» in brevi prddido non petive^ 


(a) 9 Hen. VI. S6,, (i) 9 Hen. VI; 3. (c) 35 Hen. VI. 5«, 

(a) 7 td. XV. 8. <«) Vid. ant. vol. U. IM. 
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runt auxilium de ipso A. neq ; ip$um vocaperunt ad zear^ 
rantizandum, fyc. sed per fraudem et collusionem inter . 
ipso* querentem et tenentem, intentione ad faciendum 
ipsum A. jamittere indejus mumjicte piacitverunt, et hoc 
paratus e9t verificare; unde ex quo idem A. venit antejur 
dicium redditum^paratus prafato querenti reaponderey et 
jus mum defenderey petit qi^d admittatur ad,de/en^ 
sionemjuris sui(aj^ 

Tlie time <}f praying to be received was, when judg* 
mefit wa3 about to be given for the demandant, without 
furtherprocess. Upon the receipt of the reversioner, the 
demandant might count ^igainst him de novo; for hy the 
receipt the former count was wa^ed, and no advants^e 
could be taken of any defect therein (6). The person re- ^ 
ceived mightplead almost all pleas^ and take all advantages 
whkh the .tenant might, such as voucher, aid, age, afid-the 
like (c) ; but he could not imparle : and if he made^efault 
k was pereioptory, and judgment was entered against the 
tenant, without taking any notice of the tenant by receipt ; 
because the tenant by receipt having alleged that he was 
paratus peteiUi respondere, he ought always to be present 
in court (<{)• Receipt was only allowed in real actions; 
but it had been extended beyond the actions mentioned in 
the statutes of Edward I. as to waste, quern reditum red- 
ditj and many .others. 

To all the foregoing prayers the demandant or ptutitiff 
migb^ by way of counterplea, allege such matter as would 
take away the prayer of the ten^t or defendant; and the 
▼ouchee be^des might counterplead the w^rranty^ and Avthf 
that he was not bound to warrant the laild. ^ 

The common couuterplea to aid and receipt was, that 
the prayee had nothing in the reversion the day of the writ 
purchlised. It used to be common for a tenant^ after the 

Writ was broughtj to convey the estate in fee, and take 

* 
(<) R«st« 5S0. (6) 33 Hen. tri. 53. (c) «l Hen. VI. 28. 

(d) 31 Hen. VI. 4S. 
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back an estate for life, so. as to. baffle the demandaDt; 
when a tenant who had so acted, pleaded that he was only 
tenant for life, this used to be replied, and would oust him 
of his aid ; and if replied to t|ie prayer of rectsipt, it woidd 
oust such collusive reversioner of his receipt (a), "^rhe 
common counterpleas to voucher of warranty were such 
as are given by the statutes of Edward I.(£) 

Another way in which a defendant might relieve him- ^ 
self from the burthen of contesting singly with the plaia-' 
ti£f, was by gantishment and interpleader, Thf: former of 
these was allowed only iti the action of detinue ; the latter, 
though more frequently used in datinue, might likewise be 
resorted to in some other actions. , 

Of garoith* T^^ practice of depositing deeds in the 
™^°^* hands of a third person Jto await the. perforQi- 
ance of covenants, or the doing of some act, upon which 
they were to be re-delivered to oiie or other of the parties, 
still continued (c), and give occasion to many actions of 
detinue, which were brought against the depositary of 
such writings, whenever the crisis bappened for their being 
demandable, according to the terms of the agreement on 
which they were deposited. It was in these actions. that 
the defendant would find himself driven to call in the other 
party to the agreement and deposit, that the re*delivery 
might be made to the persons who had a le^al right to call 
for it from the defendant. Thus in an action of detinue 
for such deeds, delivered by the plaintiff to the defendant 
to be re-delivered, the defendant would plead that they 
were delivered by the plaintiff and one J. iV. upon certain 
conditions, and be did not know whether, the conditions 
wei^ performed,, therefore he prayed garnUhment (as it 
was called) against J. N.; that is, tb^t /. N. might be 
aiimmoned to shew whether they were : upon this a scir0 
facias would issue agamst J. N* who under the name of 

(<i> 21 Hen.VI. W. 4 Ed. IV. 14. (>) Vid. ant, toi. II. KO. JSd. 

(c) Vid. ant. rol. II. d35« 336. 
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garm$hee became disfendant to the diiit, the first defeadant 
being considered as out of Court by the garttishtnent. 

The entry upon the record stood thus : Etpradidm 
def&fiiens in'proprid persond venitflfc. Etproferendo hie 
in curii cartam, S^c. paratus ad delUemndum eui t«ef 
guibus curia domtri regis concederety dicit quid curia ilki 
dit anno et loco stepradictisy tidem defendtnti tam perpra*^ ' 
Sictum querentem qudm quendam J. N. unanimi eorum 
ixssmsu et consent, aiquS mamk liberate fuii sub cerH$ 
conditiotdbus custodiendis, et eidem querenti et /. N. ant 
eorumaUeri subeonditiombusillis reliberandamyseduifum 
tonditiomsiUoi ex parte pradicte L N^ Ad impktie «url 
necne, dicit quid ipse omniHo ignorat, Et petit quhdpne* 
dictus I. N. inde prjemuniatur tt ei conceditur, ifci 
Ideo.praceptum est vicecomitif quid per probos^ tfc. scire 
fadat prafato L N, quid'Hthic in (H^taUis) S^c.ostensit^ 
tus, $r. quare carta pradictd prof site querenti liberari 
non debeat si, S^c. Ideni dies datus estpartibus predict 
tisJiic^Sfc(a). : ■ - - 

When the garnishee appeared, he was to plead ; and 
many questions arose upon what the garnishee might plead) 
and what not* . It was very early settled, Aat he should not 
plead a misnomer of himself in the scire facias (b)'* iior 
should he plead in abatement of the writ of detinue, 
because it was in effect his own writ, he being a par^ to 
the bailment (c) ; and yet he was allowed to plead exeom<^ 
munication of the plaintiff (<2), or release of all actiont(e). 
He was not tahave Oyer of the declaration, unless be ap? 
peared at the first day; and he wasnot to be declared 
against afresh, nor could plead to the wrif or declaratioB> 
if admitted by the defendant (f). He nri^t not plead fo- 
reign matter, but only in cases apparent, as amicus cuh 
ria (g). If the'ddfetidant had stated what the condilioni 

(a) lUst, 2X2. {h) 3 Hen. VI. 37. (c) 3 Hen. Vt '40! («!) Ibid, 
" W Mi'Hen. VI. a. (f) 3 Heft. VI. 50. (g) 9 Hen. Vt 38, 39. 
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w»tf cm wIm^ the deed was to be delivered^ or he ad* 
mitted-jdHMe alleged b j the plaiiiti£F» the ganibbec dbuld 
QOt varj from them, and aU«ge diffeient cQoditignj ; but 
if the dbfeoda&t alleged certain conditions geiiendl}r^ then 
the gftmkhee ai|^ shew theia.s{M^ia% (a). The remedj 
for the ganftiheei if be conceived the conditions to be 4i£- 
ferent, waa to bni^{ a new action agaimat the defendant; 
and then the conditions might be contested between the 
two •plwliflb by interpkadingf as wiU be shewn prer 
•«ntly(fr}. 

If the plaintiff succeeded i^^l^s action, the judgment 
agiunst the defendant was to reeo^rer tb^ deed^ which 
had i'e4;^ained in ^e custody of th^ court to abid^ the de- 
cision of the suitji and against tha gari^shee ^or damages k^ 
the delay ooeauoned by his plea : if he failed^ the garnishee 
< 3¥0ttld have damages against hiin(c)» Th^ exeqi^tiojx.of 
the garnishee was only of his goods^ chf^^s, and land, and 
not of the body» because he wi^f not a party to the original 
writ(i2). If the plaintiff replied to the defendant's praj^e^ 
that the deed was delivered by himself sio^e, and traversed 
the delivery b^ him and the, str^pger, this would prevent 
th^ gaipushment(e). The plfiinuff might aeply to t)ie plea 
of the garnishee^ but not the defendant, as he was out of 
court (Ji). Garnishment might be had sgainst ejceoulors^ as 
well as' the principal who made the bailment It could not 
be had against a mere stranger, but must alwiijsbe preceded 
by an i^lkgation of privity to the. bailment (g).. 
Of iiiti^iMd«r. ^f ^^ ^^^ parties who coiicurred in the 
. bailment to the defendai^t^ brought several aic* 
pHiA for t|te dee4 ^^ ^^ resource of the def^dant was 
ip praying that th«i two plaintiffs mig^t. inttrphad. This 
iR^ M^gfoxk a^^gatipos similar to^tfapie ma^ in the case of 
(amiliMMnt:; and the entry was th^sc E^ pr^diclus de* 

W SI Hen. n. 35. {I) «0 Ed. TV. 1$. (h) 1 Ed, V. S. 87 Hen. VI. «. 
(rf)7Hen.Vi;.45, (*) 3 Hcn.VX. 5a. //; HHcn.TL 11. (r)3Heiu» 
VI. 44. ' 
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Jindtks peraitornatum smum vemitet tarn adsect^^ptm^ 
dicH A. quim ad stdam prm^kii B.^fea^dit eim fst inf^i- 
rium qtiando, S^c. Et prpferendo hie in curia pradiotum 
tcripium obkgaiofiUm p^ifin$ ad deliberandMm cuiprOf 
dictoruvi A. fi J3. €uria kh coneederet^ dicitquid script^m 
iihid ^st idem scriptum quoduitrq ; predictomm A. ei B* 
^ersus^ eum ekigit, etq%Ad,8f0* a» in the forraer precedent. 
I^ petUf-qiild pradkimA* ei B. super liheratiam^crip* 
tixrumprmdictottiin inter eos iNf ^rplagithkt, t^c.^Ide^ 
C9nsiderahim e^, qtM pradietus A. et B. ^per libera-- 
ticne seripttmim pnsdidarmn kabenda interptaciient, Sfc. - 
Ei dictum est per euriam prafato B. qubdprmfnt9 A^ad_ 
breve et narratiemem auam^ d&eo quod idem A, indeprius 
fmrrai9itf fespandeat, ise (a). It wa^ beM^ upon «t|€li iof 
teapleiider> that the person i^boae writ was c^ the prior 
date abonU be the plaintiff^ and the other plaiaikiff shoiild 
answer his writ and deelat atiof^ and ao become defend* 
«Bt (by. If they were of the same ds^te, th€»t be >if ho £rst 
cane and demaoded an anawer, or be whom the court 
pleased to assign, became plaintiff (cr)i» 

It was reasonable, where the, defendant was a mere de- 
posiM-j ol a de^y in wbioh fh^ two persons who agr^ \%^ 
makiag hira the trustee irere iiklerested, that be should not 
be baraased by bolh^ but be allow^ to call on the cipurt to 
awards that tbey shouU cfontest die points in diupute be^ 
Iween tkeoiaelvies. But there ^ele oas^ where a person 
po^eased of a deed might be liable to the aetion» of two 
or more persons for the detiame ; aad where it was argued 
with some shew of season^ a.t least a§ far as topics of 4 
kgal amd tecbotoal nature <mi^t be urf^d^ that the de-^. 
feodant shonld JBOt have tliis' pvivilege, but o|i§bt to re* 
main i& Che aitiMition of defeixknt to botb tbeit' e^ikfosf 
and defiend himself^ a» ^1 as Ke could against- botkithf 
tkbia to yMxiok he man liab^ wketber by choip^ qr ptf^ei^ 
Wise. Thus a wi&l ofdetiftiie.waa broii^hOy 4^ a^d Ib^ 


Ut HENRY VL cHAF. xxiii. 

filaHitiff declared on a TMiilment made by /. G. to Ae der 
feodttoC to rebail to the plaint^; and /. G. abo- brought 
another writ, and declared of a bttlttient aiade bj hioKself 
to the defendant to rebail to the said J. G. and thb was 
pleaded to the former writ. It wasargitiedy that the de- 
fendant cosld not have ganM^ment against /. G. (if IJG^ . 
had not brOtt^ht his action) because he had alleged no prv 
vity, and therefere that ^. should not call upcm the two 
plaifitiis to interplead. But it was said, that there needed 
no privity of baSment,. die possession merely, ansl -not 
the bailment, being the cause of action; foir^if th^ de» 
fendant had found the deed, attd had pleaded that to the 
action, then it was long settled that they dbould interplead : 
so in Hns case, the defendant was property liable to none 
but the person who had fight, and yet he had no legal de^ 
fence, and therefore must refer it4o an interpleader; for 
should they both recover, and a writ issue for the delivery 
of the deed, to whom should it be delirered? Qn account 
of all these ineotiveniences, it was held that the two plains 
tiffs should interplead (a). 

Some of these oonsideralions arose on dbe occasion of 
two actions^of detinue for a box of charters; one by the 
brir who was intitled to the land, «nd one by the bailor 
upon % bailment to re-ddiver to him. It was there urged^ 
that idle defendant should not have an interpleader, be- 
cause he was liable to both die plaintiffs ; to the tenant of 
the. land, because he had a right to the charters ; and to 
the bailor, by reason of the bailment; andif he was a suf«- 
ler^by thiS' double charge, it was Jiii own act, and be 
' must not complain. And it was laid down for law> if a 
man bails a thing to me lo be rebailed, and I afterwards 
. ddiv6r this- to another, and he bails it to me to be rebailed^ 
, I am chargeable at die suit of both : and in the case at bar 
it was Contended, should the plaintiff who had 4he land 
recover die charters, this would be no plea for the defend- 
ant to dischaige him as against the bailor, although .it 

(«) 3 Hen. VI. 43. 
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would be otherwise in the ease of executcn^^oi' wheretht 
. things came to the defendant by a Riding ; for there it 
would be sufficient if he restored it to 'die right owner. 

This was arguing upon the special nranner in which ttey 
used to declare in detinue, and seems wholly conforniAUe 
with the old ideas upon which this action ^nd the pleadings 
in it used to turn ; this being the ground upon which Hie 
bailment was held to be travertoble. ' But in opposition to 
this it was answened, as- on the former occasion, that th#' 
bailment was nothing to the purpose; that the detinue Wat 
ibe point and git of the action ; and diat Jhe baifaiientwas^ 
only the conveyance to it: that in this case, if the bailor 
should recover, the person who had the land might have 
detinue against him, as be alone w4s intided to the deeds; 
which circuity would be avcnded by an= interpleader: to 
avoid therefor^ multipiieily of suits/ a^ well as for the other 
reasons, Aey were inclined to award anihterple^er (^).\ 

It is not impn^abte- that silcb <^inmii8 a9 tbesb led to 
an alteration i^ the maiiner of declarii^ upon a writ of 
detinue; for if it was settled that a man should not be bound 
bj a special bailment, but that the person who had ri^t 
should recover^ thai sort of declaration became futBe and 
unnecessary ; and the purpose was equally answered by il 
'general allegation of a devenerunt ad manuSy or a trover J 
These opinions, however, had not yet grown to be esta- 
blished law. Eor in 1 9 Hen. VI. we find two several writs 
of detinue were brought against the same per^cfn, and they 
counted of several bailments. There it was held, that the- 
parties should not interplead, unless the defendant could, 
iBlege a prifvity of bailment, or that he foimd die.de#ds ; 
for if he chose to charge himself with several baUments, 
it vras his folly, says the court, and he mxmt abide by it: 
the defendant tfien pleaded that the two pkintiffs joined 


(«) a Hen. VI. 17. 
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lA the Imiliiientet wd be travened the several bailmeiits y 
ttpon ivbieh the court suffered the defeodaat to bavo an 
iBterpleader(<i), because he bow idleged a-privitj be^eeu 
thaoi.- Thus the court would, if possible, get rid of die 
ooodusioo that arose, upoa the special bailment, and 
enable the defeodant to get justice done between the two 
plluntifi. 

If a defendant had prayed gamisbmeiit, and afterwards 
the garnishee counted against theju, it was once beld he 
mq^t have an interpleader between the two plaintifis (b) ; 
tfaougb^ oiin later occasion, it was refused on the notion 
of the defendant being outof cpart by the gamishment(c). 
If the two writs w«re brought in different coun^iesy it 
was held at one time, that die pbintiffs cfiight still inter- 
plead (^: it seems afterwards to bfve been held tha^thfy 
should not (e) : the sameiif die baiybvet^t^ were sieged 'm 
diff«jnB|it counties (f). But afterwnrdB (as the above no* 
tion began to prevail) it was q^reed that the plaintiffs 
should notwithstandiBg interplead, upon the idea diat the 
detinue, and tiot the baiUnent, was the point of the ac« 
tion(^). 

The interpleading which bes hitherto been n^^ntioned 
if confined to die action of deUnue, being that with which 
this style of pleading was' most coQoec^ed; this expedient, 
however, was allowed in^ see^ few odier actions* We 
6ad> wh^«-twa writ* of gu9re imp$4i^ wfM br<^ght'for 
die ssttne avoidance, the 'second pttuntiffwas awarded to 
interplead to the eUer ot the two wiite(A) i it wa& likewise 
atfowed where two wril$ of weiid- wcTo brought for d>^ 
same wardship ; but not in /aviMim^Ql ^i w^«*(»)* If « 
peraon wa$ found by office Jo be hW/of a tenant to tho 
Ung in one couM^^ end another w^ tbwd si^b m amtb^ 

(«) 19 Hen. VI. 3. (b) 8 Hen. VI. 30. (c) 11 Ed. IV. 1 1. (d) 3S 
Hen. VL 3. (e) 8 Hen. VI. 30. ff) 14 Hen. VI. 2. (^) 5 Ed. IV. 35. 
(*) 19 Hen. VI. 68. («) 9 Hen. VI. 17. 
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eonnty, k wasthe prftctic« for them to intek-plead before 
eidisr had livery (a). There te an instance of three writs 
of detinaey.wherei after miieh arguitietit, the three plaia- 
' tiffs were awariied to- interplead {b). 

Among. die plea* thiat might be pleaded in dfffereni 
actk>&Sy titer* are some few which recurred iso frequently,' 
and were so mften die subject; of discussion ift court, that 
they cannot be passed over wiAout some observation in 
this place. Hiese were^the pleas of hors de son feey of dis- 
claimer, of Qimtemire, of johitenancy, tod die commoti , 
feplkatioi of de s6n toH demesne.- 

When a person claim^ a seignory, and dis-pieaoir;^rf <2!r 
trained and aY'Owed for the rent, or brought an **»f^' 
action for the diascasin, the fcflKant nflght plead Aors de son 
jfee, that is, that he held nothli^ of the person who claimed 
the seignory. By the form of ^is plea it is apparent, it 
would not hold in tfoch actions as stated a title with cer- ' 
tiunty: it was, attimmn suam pradietam versus eurA 
habere non debety qma didt quid messuagtutn pruedictutft 
CUM pertinentUs est ea^tra fitdum et dominium ipsius Jt. 
pnie petit judicium si prwdictus A. ahsq ; speeiali titiild 
hh a^emdendo^ acfioMem suam jpfadiitani de feditu pr^^ 
ditto habere dibeat, Sfc {c). Such a j^ea was construed as 
an adiiissien of the tenancy, hk a v^rit of entry on k dis^ 
aeisiii of rent, brought by an abbot on a disseisin made to 
hn predecessor, the writ merely alleged generally, quam 
elamat^iejus eedesia sua^ S^c. of which iStte tenant dis- 
aeised hia predecessm* ; and he declat^ acc oi d ingly of th^ 
aeiain of soeh aperfoo his predecessor iw right of his churdi« 
To Ais wna pleaded hors de son fie ,- but it was urged diis 
was not a proper plea, because the seirin and disseiiin of die 
predeceasor being laid indie count>tMfs was suiSEk^ient title. 
}n nswer C« this, it was held by the Mrhole court, and re^ 
fiolved, dwt the plea wiis good; for 'die allegation of the 

' • (4i)'9 Hen. VI. 17, {h) 5 Ed. IV. 9. (r) Rast. 128. 
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pfedeeetscir'f disseiMii coold ih>I be add t6 be a title loranj 
body^ norcould aoy allegtdon of s^sin^ witkout tbe dde by 
which that seisin was gaiaed. Furdiery thej said tbi^ m 
formedon, hors de son fee was iK>,pIeai bckrause sufficient 
tille was comprized in the writ ; namely^ tha^ such a gift 
of the rent was nuule in tail, or for life. So here, if a for* 
medon had been brought in the reverter of tbe rent, statbg 
a gift in tail to onei and oti default of issue a reverter to 
the demandant ; or a writ of intrusion, or other writ of a 
demise to another for term of life, -who dKed,. and the de- 
fendant intruded, and that it ought to revert to the de-l 
mandant ; in these casies, Aors dt son fee would not be a 
good plea, beoiuse sufficient title wac; coasprxEediin (hef 
writ to acquaint the (eize-tenant what rent was demanded. 
But of all these the terre-tiln^nt, in the present- case, 
was.ignorant, as the deoMindant might have several otbdr 
rents in the same vilL Again, the demandant here plaimed 
in right of his church, and was in by succession, and not 
by his predecessor; so that it was in the natoie of a wrifof 
ent^for rent and adisseisin done to tliedeajandant himself^ 
in which it was a^^eed -that h(»rs de son^/ee was a good pUa^ 
the same as in assise. But where an beir, who claimed by 
^n ancestor, and who was in by him, brought a writ of entry 
9ur di$seuin done to his ancestor, or of inortaunicestor, or 
of cosinage of rent, tiiere seemed m^re colour that horsde 
^n^ee should not be a plea ; because tbe writ contained, \ 
in some manner, a title, by giving the tenant notice of the 
rent demanded. And yet it seemed bard that the seisin or 
disseisin of an ancestor should he consiruedflSich a tide in* 
the heir as to oust the tenant of tbis plea, wben be really 
saw no such certainty in the demand aslthere was in^a for- 
medon : and therefore, some <^ the court held, that it 
would be a good jdf^ both in morta«tnce$lor aodcoaBig^ 
or a writ 6f entry sur dissmin done to' tbe.ance^or ; be* 
cause dying seised of a rent did not give so strong a title 
to an heir or successor, as the dying seised .of land f for a 
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dyeing seised wbidd tike away Uie entty of tke disseisee^ 
wliich was>giviiig a sort of tide to the heir ;^ bat not so of 
a rent^ wftich might be reseised, or radaine^ or distrained 
for (all which were m lieii df an entry), notwithstanding 
the di«ceot<; much more therefore in the case of an ab- 
boty who was hot in as heir but by successioai (a). 

It was said, that the tenant in replevin should not plead 
hors de ionfee, because he might, if he pleased, disclaim; 
and besides, the issue of kors de son fee wouh)be peremp- 
tory for the lord and hot for the tenant^ ni-hich was unrea«- 
sohaUe (b). It was likewise heid^ that horrde son fee was 
a g€x>d plea in rescous (c) ; but it was afterwards laid down 
not to iie good either in rescous or trespass^ bat the de- 
fendant should shew of whom the tanore was, and then he 
m%ht c(NicIude issini hors de son fee {d); which was 
making it a plea of ^cial nomietmre^ ode of a ^ery dif* 
fexent sort from the original form of it, and that upon 
which all the above discussion arose. The plea of spe- 
ci|d uonieBiire was allowed in seme cslses where the gene- 
ral plea of noi^enttre was not, as in Hire facias (<). 
< A person on whorn^ a claim was made in a 
judicial procee<Ung, whedier to recover a seig^ ^ ^ **"**' 
nory or a tenancy^ might diselaim. Thus the plaiutiff in 
replevin might plead to the avowry, non tenent de todem, 
i^c, sed easdem acras terra de eodtmtemre (mmno deeui^ 
vocat, et discUmiaty t^ (f). And in the like way might the 
tenant in a pr^c^ quhd reddat, or any other writ which 
demanded the land, or a rent isstdng out of the land, dis- 
claim. The effect of this disclaimer in all writs for reco- 
very of land was, that the demandant m^t enter upon it 
aad take possession; but in a replevin, the avowant instead, 
of entering was obliged to bring his writ of right stcr di^ 
cldimer ; the replevin noit being an action fer the recovery 
of the land itself. In this writ of right, the demandant in 

(«) LoDg. & Ed. IV. 91. (I) 5 Ed. IV. % (c) Long. 6 Kd. IV. 8S. 
(d) 6 Ed. IV. 4. {€) 7 £eo. VI. SS. fj) Kact Dirclaiiaer. 


45a HENRY VI. ciuv. xxii .. 

his count sfatMl the ivhole- proce<ditigs in the repievki, 
with the diflclaimery aad then yrmAtm, per quasquidem 
diiclamaiionem H diMulvoeatmmem aecrtviijut Sfc, ad pe* 
ttndmmy Sfc. in dominico mo ut defaedo, ifo. Ei quid tmU 
$iijut suum peiit recognttionemjieri per magnam a$iuam, 
ftc (a). Urns the repleTin and &clftimer therein became 
the grcnmd of the writ of rights which conregpondt with 
the manner of proceeding stated in the time of Henrj Ifl^ 
frofn BnietoD(6). 

Upon this 8iih|ect of dfaclaimer there wastnuch-ntce^ 
aad r^nementy, which made it a considerable title in the 
science of pleadings especially when aceompaiued) as it 
sometimes was, with die plea of nontenure and jointenaiitoy^ 
which wttl be conssdeie d presentlj. If ^ demandant 
ought enter upon die tenant disclainiingy it was nothing 
more than consistent that the disclaimer should con^ieteijr 
estop him, if he brought bis assise for Iftich an entry. If 
tbe writ was broughtagainst two tenants^ and one disclaiow 
ed, the whole tenancy rested in the other; so aestpon his 
making defsidt, the demandattt had jndgnwnt to recover 
the whole (c) : the same if one of the tenanta pleaded non* 
tenure (J), if a lord paramount distrained upon die te» 
Kant paravaye, amd in re|^evin avowed upon him^ be could 
nst disclaim^ because he did, in truth, hold of hkn,. though 
per medium; but be sfaooM state the special matter (e)« 
None conkl disclaim but those who were seised in de- 
mesne (/) ; and therefore tt was a good replication to a 
disclaimer in replevior, that be was not tenant of the free- 
hold ^ ^ ^nie of the disclaimer (g\ for he vriio had no- 
thing coald forfeit nothing. If the defendant hs refdevin 
JHStified instead of avowing, it was held, the pfadotiff oouM 
not diacidm (A) ; and die rei»on ttf diis diffisrence seems 
to be, that, upon a justification, tfaedefe«|ant was not in-* 

(a) Rftst.S20. (i) Vid. aat. vol. II. 47. (c)'3SHen. VI. 53. 

(4l) 3« Hen. VI. 8S. <e)*e Ken. VI 27. (/)-3f Ed. IV. 47. 

(^ 1« Ed.IV. 13. (;»)UE4.1V.a9, .; r . 
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tilled (oony return. As to i^disciainier 19 one actioo be7> 
ing pleaded to another action, there seemed to be 9. dtf- 
. fereoc^ between actions where d^image^ were, recoverable 
and whe«re they were not. Thus iu replevin, where the 
plftiatiff pleaded that, he had before diaiflaimed, it wa& 
over-ruled, and he was ojbUged to plead his disclaimer 
aglun (a). As a tenant might disclaim, so likewise might 
a lord. Thus where a tenant by homageLan<:estral vouch- 
ed hia lord, and the lord had not received the homage, he 
might dis^Jaim the'seignory, and so oust the tenant of bis 
warranty (b), 

.The plea.of disclaino^r was an abatement 
of the writ, so was that of nontenure and join- ^^^ «""»«. 
tenancy • By the plea of nontenure the tenant said, qu}d 
^e tenenienta pradkta, Sfc. pra^ato W. J. reddere non 
potest^ guiadkit quh4 ip9e non k$t ten en a eorundem 
' tenemeniorum, ut de libero tehementOy necfuit die impre* 
tationis brevis originalu pradicti, Sfc. This was no pl^a 
ia replevin as the former was, nor in nuper obiit, and some 
other writs; but it wa!s good in all the writs for recovery 
of land, as well as in attaint ; and in a scire facias. This 
plea had a very different effect from a disclaimer, as to the 
question of property contended for by the demandant ; for 
so far ftom being intitled to enter,'as upon a disclaimer, 
the demandant by this plea was often entirely disappointed 
of his remedy ; for if he. could not fiiud a person who was 
in such seisin of the land as to be a legal tenant to hia 
writ, all judicial redress was at an end. This effect of the 
plea of nontenure was probably the parent of feoffments 
in trust; and gave rise to those fraudulent practices which 
were meant to be checked by the statutes of pernors of pro* 
-fits. Sittce those acts, it had been usual for the demand? 
ant to reply to the pka of nontenure in maintenance of the 
writ, and state such jnatter at came within the provisions 

(a) f 7 Ueo. VL S. (&) »% Ben. VI. 10. 
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of tbose acts^ which if proTed wduld make tfie tenant 
Kablc. \ ^ 

The reply to nontenure, under these statutes, was usli- 
ali J thiS| or the like : TJiat be himself was seised till he 
was dnseised bf the said tenant, who made a feoflfinent to 
persons unknown, in order to defraud the demandant of 
his land : with an averment, that the tenant ever since die 
disseisin had taken the profits. In order that the tenant 
might not fly fix)m the main point in the actiotf, he wlks 
held down to traverse the pernancy of die profits and not 
the feofiment (a). 

The plea of jointenancy, namely, that the 
Ofjointenancy.^^^^^ was seised of the land as jointenant 
with A. and not solely, was applied to die same purpose 
of protecting a feoffment that had been fraudulendy made ; 
and if had been held, that this plea waa within the equity 
of the statutes, and therefore that the demandant mightre- 
ply in maintenance of the writ, as in the former case(i). 
Upon argument it was determined, that to a plea of dis- 
claimer there could not be a similar reply, because it was 
neither within the woi-ds or equity of the .statutes (c) : nor 
indeed, as we have before seen, was there any need of these, 
statutes to assist the demandant in such a case ; for he 
might immediately enter on the land. \ 

If the plea of jointenancy went only to part of the land 
in question, the demandant might get rid of that obstacle, 
by abridging, as it was called, his demand as to that, and 
going on for the remainder. Abridgment was an expedient 
that was allowed only in actions that were particularly, 
circumstanced. Thus, in aissise, where the writ was de 
libera tenemento ; in dower, wh^re the writ was for the 
rationabilis dos ; in ward, where it was pro custodid terra 
et fueredis ; and in cases similar to these, the demandant' 
might abridge his plaint or demand, because the writ 

(.y 1 Ed. IV. ^: (b) 9 Hen. VL 14. (c) Long. 6 Ed. IV. 44. 
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would tsAM conUnue to jiMify the proceeding. But inpive- 
ciptqvid riddaty where a certain number of tfcres are de« 
mandedy no abridgment was aUowed/ because the de*. 
niandant by so doing would falsify his^wn writ; and 
where a writ was admitted to be fake in part/it abated for 
the whole. And so in assise de libero tenemento in ^. and 
B. the plaintiiF could not abridge in B. because Ids writ 
would then be false (a). So if it ^ was pleaded that cer^- 
tain acres extended into the manor of ui. the deoiaadant 
could not 'abridge those acres (b). An abridgment of the 
plaint might be made so late as after the jury had been 
^woni,aiad^were gone out to consider of their verdict (c). 
Thus the demandant^ if he thought his proofs not suffi-^ 
cient to niointaiu his plaint, was at liberty to abridge such 
.part as appeared doubtful, at any stage of the proceed*' 
ii^s, when it seemed most expedient or necessary. 

The common replication to a justijScation D£ am tort 
in trespass was, de son tort deniesne, or, as it ^^^^'^^ 
was goierally called, de injuria mi propria. This was - 
either general or special ; it was a denial that die defend- 
ant had such cause bb he alleged for doing the trespass, 
and itniaintained that he did it of^ his own wrong. The 
g^eral re|>Iicatioii was, quoad pradictum placitufn pra- 
dicti jB. ^c. in bdrram placitatum, dicit qubd ipse, t^c* 
prtcludimn dAet^quia dicit quhd,'S^c, vi et armis, 8fc. 
deinjurid sud'propri/tet absq ; causa^ ifc. in eodem pla- 
dto superihs dllegatd,Sfc. in ipsum A. insultumfei:it, Sfc- 
Jf it was special, it. went on with a traverse of some of the 
matter alleged in the bar; as, absq; hoc, quod pradicta 
a'cra terra cum pertifientiis, S^cproutpn^ictus B, supe^ 
rihs allegavit. The former concluded to the country, the 
latter yni^ sl paratus est verificare\ wliich indeed was the' 
true reason why it was necessary that it should be ascer- 
tained when ^he one or the other was the proper repli- 
cation. 

(a) 14 Hen. VI. 4. (J) 38 Hen, VI. 4, <c; 33 Ben. VI. U, 
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j^olwkksUadiiig some differences of o|NiiioB respteliiiji 
tlu« poiiil> we find rules laid down for the goveniiBent of 
pleaders. Thus^ where the juslificftUoii rested whoJHy upon 
a OMitter of fac^ there the replication nhigbt be general ; 
but where it consisted of a matter of jrecord or Utle, or 
authorilj of law, in such cases it was required to be spe* 
ciaL If a sheriff justified under a writ, the replieation 
must be special ; but if a person justified under a sheriff's 
waitant^ this was .only Hiatt^ in pais, and the general re- 
pUcatioit would do<d). Lf a dejfendaot pleaded freehold^ 
in himselfy the replication must be special ; but if in an- 
other^ and he justified by the cooimand of such fredioldery. 
the repboation might be general, bec»ise in the latter case 
nothing was in issue but the command^ and not the free- 
hold f 6;. 

If the justification was for imprisongaest under the waiF^. 
rant of a justice of peace (c)^ for apprehending the plain- 
tiff in the attempt to commit a robbery (^), or to bum a 
bouse (d)i or for appidiuending one suspected of felony; 
to all these it was sufficient to reply, ds itgwriA sua pro- 
prid ubtq ; taii causA. But if it was under an authority fi-onc 
the plaintiff himaelf, as by a licence, a gift, a lease, or the 
like ; or, in many cases, under the sanction of law, as to 
view waste, going into a tavern for victuals^ and the like {f) ; 
if a prescription was alleged (g); if he justified for rent 
under a lease to the plaintiff (A); in such cades the general 
replication would not be sufiicient, but he should traverse 
the special matteir of the bar, ahq ; hoc thai he leased, and 
the like ; and sometimes he should make a title, 
. Where two or more perscms were equally invested withi 
a light, as executors, parceners, and the like, and any of. 
them declined engaging in a suit that was thought necessary 
to be brought, the course the others were to take was-^by- 

(«) 19 Hen. VI. 7. (h) 8 Hen. VI. 34. (c) 9 Ed. IV. 31. 

(*0 9 Ed. IV. 27. (0 t« Ed. IV. 45. (/) 12 Ed. IV. l«i. 
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swmncns taoA $ev€rance^ Thif might be done in any alage 
pS die proceedings, wMbei^et the return of Ibe wt it, after 
iftoe joiiied, at msiprius, or at the day. in bank, as the case 
■niglil happen. As soe« as either of the p}^ eommoat and 
tiffs made default, the other prayed a su«i« sevorance. 
BODS to be issued against him, requiring him to earry on 
the suit with the other plaintiff. This writ Was ealled a 
tifiUMons ad $equendum simtd; and if he did not appear, 
there^was an award, that the other plaiutiff might go on 
without him; the entry of all which upon the record was 
thus ^Eimodi V€mt'(oue of the plaintiff8)|ier att^rfiOium 
mum, tt pm^^lfu^us (the other plaintiff) fuaKe dieptl^Ui 
solemdter txuctUM non proaecutus tst breve suum priediiO' 
turn 'f ideo summonitw esi quid sit He. in octabii, ^<^ od 
sequemdum versus, ifo.simul cum prmdictOyi^c. 8ic* ^dquewk 
diem,SfC* non^ffenii^Spe. Ideo amcesium est ^uhdpr^dietus 
(the CMie plaintiff) sefuaiur solus sine ipso (the Other pUtn* 
tiff)(a). Summons and severance lay in wints of ward, 
d^timse of charters, and*other personal, octtoos of the same 
kind; in dehl, or account by executors; in attaint alae^ if 
it lay in the primary actioa; and it lay in formecW^y and 
diher real- wiits ; bi^ not in trespass, c(Hispirai;y, and other 
persowd actions founded upon torts : for in these, if an 
action- was brought in the name of two; and one of theni 
decUned going on; they were both nonsuited (i)* 

There still remain many forms of pleading, Fomsof ' 
of which we have not yet treated j these con- pWa^inf • 
aist in the 'formal language and manner in which the sub- 
stantial and effective. part of a plea was. stated. It waa 
impossible that a set form of expression could be designed 
for every matter that might become the suliject of a deicla- 
ratioQ, or plea. But many modea and circumstances of 
property recurred so often injudicial enquiries, as to ob* 
Uin apt and staled forms of description and allegatioo, 
which were established by long usage; the experience 

(ii)Rast.311. (6) 34 Hen. VI. 53. 
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of them htvii^ tkewn tbein preferable to aH otliers. Tbese^ 
dierefore, were adhered to iQr pleaders ; and the mcetf 
with which they - were conceived, is a strong inurk of die 
refinement and cortositj with whidi this part of our law 
was cultivated. To gire someidea of (his^ we shall select 
such specimens as seem most likelj to I^Te an impresnon 
onthe reader. t 

When a defeiwbnt justified a takingy as for tytfaes, he 
being parson at the time of the trespass^ this was held to 
be ill pleaded ; because he should say, that he was parson 
at the time of severance, as well as at the.time of the 
taking. So where a sheriff justified an arrest under a €««• 
pias, he ought to say he was sheriff as well at the tbne of 
the arrest, as at the itime of receiving the writi(a). In al« 
leging a disseisin, it was not suffifcient to say that Jie was 
seised till such a one entered, and made the feoffinent in 
question ; but he should say he was seised till disseised by . 
such a one, or tiii such a one intruded, for the word entry 
might be understood of a lawful entry (6). 'A persoti 
who claimed by tenant forJife, tenant in tail, or the par- 
son of a church, or others, who were particular tenants^ 
should aver die life of die particular tenant in his plead-* 
ing (c). But in trespass where nolUi^ was to be recover-^ 
ed but damages, there the plaintiff in his replication need 
not aver the life of such particular tenant, especially where 
he alleged seisin or possession, for this proved the estate 
tohave contihuafice(^).- 

In a justification under a warrant Aom the sheriff, (he 
defendant ought to state he bad returned it to the sheriff? 
if not, he must shew the warrant itself (e). If an estate was 
made to two, and the heirs of one, the pteading should be 
that they were seised, scilicet, one in doiainico mo^idefitAfi 
the other in dominico tu&yUt de libero tenemento, ezpics«ng 
the distinct estateS'(/). A tenant at vrill must, in pleading; 

(«; 35 Hen. VI. 4d. (h) 22 Heir. VI. 43. ^(c) 19 Hen. VL 7Sl 

{i) 10 Ed. IV. IS. (f) 21 Ed. IV. 66. (^37 Hen. VI. 2*. 


t^AT. xxnt. EtyWAR0 IV. ms 

iiiewtliow he was tmaftt, whether by dem*^ ftt a copfu 
{K^der, bj sttfferanee, or otherwise (a). la dechuing on a 
judgmeiit it was held, at one time^ that tbe party pleading 
nmstcommeiice from the origmal wrhy and go througk the 
whole record (&>. Sb in pleading' mi oadawryy k was held- 
not sufficient to say process was eondnued till onttawry, h«t 
every etqnas nust be mentioned^ and tbe wb^ record in 
certain (c). Yet afterwards it seems to have been agreed, 
tfiat in a plea of butkwry it was Moiigb, if in the saaae 
conrty to begin at the exigent; and in all cases of debt on 
a jtH^menti the declaration might comffrente at the judg- 
inent) or die origmal, at the option of the pjaintiff (d). A 
particular statute must be specially set forth in pleadh^, 
the same as a particular castom^ otiberwise the party could 
aot arail himself of it, as of a general statute (#)• 

Nothing can belter displi^ the enrioua nice|^ with which 
|ileaders attended to thi» science, than the distinelion ,ob- 
aenred between die forma of pleading Ae same thing under 
Afferent circumstances, or in different parts of Uie^record. 
The reason of such (ttstinctiona is not always apparent ner 
is often given by the lawyers of these days* It is nd^ 
however, to be supposed they had none to give, or that 
these varieties in form were not, in a tediaical light, ex^ 
tremely apt and necessary. Of this the reader may judge 
from the following specrmens. 

^ Of differences between deekrations and pleas. It was 
hid down as a rule, that in a bar, and where a title waa to 
be pleaded, it was not sufficient to say that such a one 
made a lease or gift to Ae defendant, but it should 
be stated that such a one was seiaed, and beiiig so 
seised, he made the lease or gift; yet in a wrk, or deela>- 
ration, it was enough tor say that he made the lease or gift, 
without suggesting that he was seised (f). The same if a 
feoffment or fine, or release, or quit-claim, was pleaded, 

(«) 5 W..IY. IS. . (A) 35 H^n. Vl.a . {«> 11 Hexkt VL 15. ^ 

(d) 21 Ed. IV. W. (0 SI Ed. IV. 56. (fj 34 Hen. VI, 48. 
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I nii9t be alleged n\ the feoffor^ or conusor, at the time 
.of the feo£Fnent or fine, or release, or quit-claim .pnule; 
which yf%a not at all necessary in a writ or declaration (^). 

It was. beldy that i^ a deed was alleged ia a count or 
a^owryi where jmy thii^g was U^ be recovered, or a return 
had> then the place an<] couqty where the deed was mad^ 
must be shewn> on account^ thci venuc^; 9Jid it would b^ 
.a good plea to sajr ^^ul tkl li$u. But where ft deed. wa9 
pleaded in bar, and nothing was to be recpvered, there was 
no need to shew the. place and county whiexe it \Has mad^ 
An avowry was considwed in th^ nature oi^a declaratioi^ 
if a. return was prayed, otherwise it was treated; oqly aa ^ 
plea in bar (6). 

Of differences between pl^a^. If a ^an was under aif 
obligation to make a ffioffm^i^t Qf a c^itao^ iffian<]^,9iid hf 
pleaded, ijiat he had made the feoffment, h^ should, shew 
•where the manor was, because, said the;y^^ ^ feoffment coidd 
pot be made except on. the land:^ Qu^ fh^ other hand, if 
Jke wai bQupd to make a release, he t^d not shew wher^ 
fjbf DMnor was (c)« If a man justified by special title, i^ 
.de^en^.or ^offmmit, he wa^ requir^i^. to^^hew the ^(g^«> 
tity; ^ thajt. the place contained so. roapy.acr^ of laod^ and 
tiien he wa^ to dl^e his title ; but if he^qnly plea4ed^that 
the /bc«$ in quo wa|s bis freehold, there he q^ not shew 
the quantity {d). If a man pleaded a lease for years, he was 
required to shew the place ih <;ertaiu, but not so in, a le^^se 
for life ; bje^ause, said they, this was taken to be conveyed 
by liycary,: which must be on.^e land (e). 

In, trespass, if a person justified under tjbe qomm^d of a 
ftranger, he was required to shew the place wheie thecojn- 
•^Wd4 was, given -, but if he justified as servant under tfa^ 
command of a.v^aster, he need not shew the place (f). On^ 


C«) « Hen. VI. 15. 10 Hen. Vl. 31. (b) 6 Ed. IV. 11. (c) 15 
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"who juHified under a sale in niarket overt^ need not shew to 
whom the market belonged ; but it was required of a per- 
ao&<¥4io justified by reason, of a leet^ right of common^ 
and the like, to shew to whom they belonged, because the 
former went with the land, the latter not {a). When a re- 
cord was pleaded, the defendant was not to say liiat the writ 
was returnable before Sir John Prisot and his companions, 
justices of the common bench, but that it was returnable 
before the justices of the common bench^ without naming 
ijtmm. Yetwhenth&return of a sheriff was to be pleaded, 
there the plea should allege that A. B, sheriff return- 
ed the writ. before Sur John PrUot and others his compa; 
juons, justices of the common bench (i). When a record of 
Hdie court of kmg^s bench was pleaded, it must ^heyt where 
the court then sat ; not so of the common-pleas, because 
diat court was by Magna Charta to sit in a certain place ; 
but the other was coroiTt rege ubicuncq; tuncfuerit in Aur 
gUA(c), Similar to these were the differences respecting the 
allegations of the same facts in a declaration, in different. 
Ikclioins. Thus it was held, that in accpmpt, or in an avowry 
JiOkT an amercement in a court, it was not necessary to shew 
' the names of ^e presentors; but that in debt for such an 
9merc«aea% the names of the presea^rs^hould be specially 
at|ited(d). 

It was not only in (he worditig> but likewise in the de* 
gree of perspkuityiand intelligence, that adifference wa< 
made between declarations and pleas, and- between pleas of 
a .different kind. ThCHigh certainty was one gi%at obj^t of 
the refinement in pleading, ar difference was made between 
the degrees of certainty \ and these gradations were €(x-; 
pressed by terms that sufficiently indicate tlus subtle^ of th^ 
distinctiolh, but perhaps do not make it quite inteiUgiUe. 
It was l^eld, that pleas to the writ, and other dilatory plisasj 
should be good to every common intent ^ because they were 

(a) IC Ed. IV. 9t {b) -37 Heii. VI. 33. (c) ^4 Hen; VI: ST. 5 td. 
JV.8. (</) 9 Ed. IV. 41. ' ' 

H H 2 


4M BQSHRY VL ^HAv. xsm. 

to eraftte ddiqr; mmI 00 if tlMj might be tal^i two waj9, 
tk«y flhodd Imb taken in that w^ueh was moat agaiMst die 
{HHtjrpleadliBgtbem: butitwaamffioieBtforapfeainlMffi 
if it was good to a c^WKinan itdmt; a declar^n waa re* 
paired to be good to ei>ery inieniii^ finch were die ^^aaiat 
I of certainly laid dowo l^the pteaderi of Iheae 


If Ae pleading was d^hcAvt in any of thip 
Of deaimie^ fo,^gQingr©q«iMte», either of aabatance or form, 
the advene par^ might deniir; that is, aceonling to the 
worda of the entry, dick qahd ij^ ad f^mdu^mmfiaokwk 
pradicti A. medo ei/ormi supmhiflaciMum necum won 
kabei, nee per legem terra teneiwr pespondere, un4^ prQ 
drfedu eufficientU re^fon^ome pr^uM JL. in iSe purie 
petit Judicium et damna tua oecatione t^mt^reisiomeprS- 
^4iet4B- eibi adjudicari, fye*; or if the demurrer waa to li 
^eclaratioa^ dMt quid pradicti maieriu in mirrmiiontpre^ 
dict4 contenta non est sujieiefu in i^e ad ^aetiouetn p^^ 
dietum manuUmi^dam, unde petkjuOeiumy quid idem A 
Ub a€tione prmdkti kahemdd pracludatury ife (h) . Tkaf 
rile eoBcIueion of a demurrer ^ffied aeoordKog as It hi^ 
longed to tbe pkaiitiff or defendant m the action. 

In s^^me oases they nsed to state some sperial matter^and 
then conclude with a demurrer^ making the special matlar 
tiliBeausebf the demurrer. Ilua in nianycaaas was optional, 
kttt in others it was required: thus in a d^mnfrer to a 
doaUe plea, it was oeeesfary expeessly to demur for Ai$ 
dotthMess ; fpr sudi a plea might not be insujicimt^ aa ' 
the general foim of demovrar always stated a plea to be; 
hot iaeonv^rient only, as part of it mi^t be found foi 
Und pait against the par^ pleading it (c). 

If an inauffi^iettt plea w*as not demurred te>bntthe adwrst 
p^albj rep^^d or rejomed^ as the case might be^ adTantaga 
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mtght «lffl be had of Aiidefect, iNrhen tie orate stood' 
ready Ibr jndj^meiit, by stetiog Mieh nuHter as a reason wl^ 
AiejUtdgment shooM be arrested; and if that oeduaon war 
Ut pass, it would still maat^jNich a bknosh as. would 
anlEe die judgment erreBeous, and night therefore bm 
discussed iu a writ of error. If suek errors turued npe* 
a {MMnt of law, the decisioit ia either of these stager waa 
p e ren i p^ ry ; but if they consisted in the form of pleading, 
dwy were cMieAj^ofaUiSj amd nighft be set right, by ths 
court txikmg upon it officinHy t» amend the jmfaii, either by 
wtoer of ihnr aodienly at coannofli kw, or under thf 
statutes that had betii passed for Aat purpose ; or, if they 
fek they had no such ssithorily, by awaidtng tlie. partiee 
to set itrq^t Aittnael^eB by repkmdiag^ The ImiMing. 
cf jeofail and am^mhmnt, and of reptettder^ constiiistodanr 
invportaut appendage to the science of pleading, and de« 
astfes a prepnitieMte ceosideratieil indie Urtory of tltin 
bnuwh of oar l«w« 

. ThebefoienMntionedstatirterOfnaMfiidnsent ctfjesakH^i^ 
bad laid down a rul^ by which the jodger a«ueiidment., 
were to gbrem. thetaiBelvea in the nmendoente diey made 
in saeoida («) : thnj were thereby authorinwl m aipend 
wiiatiippearedtatlMmtobnnuspnsmiaof thecleriks* An 
an auxiliaiy^aQd m sqppovt of this^ they had adopted tww 
\ which nsed to wei^ widi tham in tbn 
made; ODe^ita^ w&edier there waa aaf 
thing by whididiey fltiight be gadded ia their amemlisent^ 
Ae ether was» wfaetbsr the aanendnMBt waa propoacd tm 
l|a made in the saaae term in which the jeofail happcwd^ 
Of id a subiequentoae^ How hk these openrted^ will be 
aeen by renewing somer few decisions on line subject. 
' Whem an original writ was haenght npiinat J. N^ 
but the capias and other process, includmg the exigent^ 

(«} Vld. ant. rol. II. 44^. j and ant 278. 
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were against H. N. it was determined, over .and ovejr 
again, diat the capias and other process might be amend* 
ed {a), but not the exigent, because then J. N. would b^ 
outlawed, though he had never been proclaimed (6). Where 
» juror was omitted in the habea$ corpora, and the other 
jMTocess, they- would not allow the venire/acias to be amend* 
ed ; but all the process after the venire facial was held 
void (c). Yet where, on the return of the distress, three j«K 
rors^ who were before returned, were omitted upon ex^ 
mination of the sheriff and the jurors ; it appeared to be an 
omission of the sheriff, and thej were really summoned : 
this was amended as a misprision of the sheriff^a clerk, and 
so within the statute* The same where the dieriff returned 
A. B. on the venire, and J. B.onihe distress ; if Jk B^ 
was really summoned, it would be ^mended : so of a return 
of octo tales, on a writ of decern, tales, die writ should be. 
returned to the sheriff to amend (d). Bat it was different if 
a tales was returned without milnucaptQis, for the manu^ 
captors should be found by the parties; aed it was their 
misprision and not tluit of the sheriff (^). 

These were misprisiona of the clerk, vAen there was 
already an existing writ, which he ou^ to have pursued 
correctly in makmg out the process issuing out of it. It 
was otherwise with the original writ, which being the. 
ground of the whole proceeding, and being drawn upon 
the information of the pafty liimsddf, was not amendidde 
by the judges ; as if a writ run in the debet, et dettmei, 
where it should be m the detin^ only ; or if it was vi et 
armis, or in any other form Aat was not so warranted by 
^^ (/)• Yet where a writ was grounded upon an obliga* 
tion or an indenture, then, any. variance between theot 
was amendable, because it was themisprision <^ the cleric in 

(«) 4 Hen-YL 7 Hen. VI. 27. (b) SO Heo. VL 18. 38 Hen. VI. d. 
(c) 34 Hen. VI. 60. (rf) "37 Hen. VI. 1 J. <«) 9 Ed. IV. 14. 
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ebancery, who onglit to follow the spedalty in making out 
the writ (a). Bat these amendments were not of cour^; 
for it seem^ they used to 9md for the clerk, and if it ap* 
peared upon examinatioa of him, that he had the deed 
before him at the time, then the original was amendable, as a: 
clear mi8prisionofhis(3): and from hence it ma j be collect* 
ed, that should it have turned oiit that he had made the^ 
writ from Ailse instructions, it would not have been amende 
^d in this, any more than in the common case, where a 
writ was mfide on the infortnation of the party himself (€)v 
Thus, again, if it appeared that the clerk was righdy in-' 
formed, but, making a wrong conclusion, drew the writ 
wrong, this was amendable; as where a writ staled the 
baron and feme to be tenants in tail, instead of the barotf 
singly (d). It was under the idea of a clerical mistake, Uiat 
false Latin in an original was amendable (e). 
. We have before seenj tlmt the process issuing from an 
original might be amended, if there was any variance, - 
Again, if the entry on the roll varied from the origind^ if 
might be amended, as well at common law is by the stft- 
tute (f). Some variations of the declaration from the writ 
might be amended. Thus, where the writ was^ arbores 
tuccidit cepit et asportdvity in the deckration succidit 
was left out (g) : and it was held a clericalmisprision, and 
ansendable by the statute : on the same idea it was laid 
down, that many things in the writ, if left out of the de^ 
claration, might be amended {h). But where a writ of 
annuity was for a sum of money, and the declaration was 
for a lesa«um, it was held not amendable; and theu the 
CQurt declared it to be no misprision of the clerk, but the 
act of the party, or his counsel (i). It was a rule, that 
whatever was the act of the party^ or hia counsel, could 

(a) «1 Hen. VL 7. «2 Hen. VI. 43. (6) 1 1 Ed. IV. 3. (c) IS 

£d. IV. 13. 30 Ed. IV. 6. (d) 85 Heo. VI. 10» and 13. (e) 1 1 

Hen. VL «; (f) 7 Hen. VI. 45. (j) 1 Hen.Vl. fi6» (*) 33 
Hen. VI. a. (t)9Ed.IV.6U 
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a^ betttMidtd. If a plea warn fhaiti, withost oonekd* 
ipg) €t kocparmim €ii ver^care, this was kdld a dlip of tba 
partj or kit coodmI, and aal amcflddbla («>. 

SoiBc of these ameddmeiito migbt ^ made bj tfat jiidfa* 
at aoyliise; ottiers could Mt be made after tie term. 
Thas^die jttdges could not ia aootfaer term amend any 
default ot their own in gifing jadgmCTft (i); and they re* 
fns e d to amcn da declaratiop that Taried fieom awrit^becanse 
it was a dechora^oa of a preceding term (c>, which could 
notbeaawndedbttlbytheassentofparttesL la dns respect^ 
they ma d e a distinction bet\^^ecn die rdl anxl recordL 
Thus k was laid down^ that the record was daring the 
Mm in the breast of the justices, and not in tfie roll, 
^Uch BBBght be amended duiing the temt^ fant after the 
testn the roll became the actual record (d^ It was heldy 
though the writ dfniasfnttts might be anended by the mli^ 
t^t Imng At warrant for it {t), yet the midpriu$ record 
shou l d not. This was osa case irfMse die vail containsd the 
nfprtiB Me br€cU, and the record of mm prim <fid not coo- 
tain them^ bnt die verdict was as if diey were in : the 
mason given for this was, because the jHstioes of nifsprnes 
had no wsirant for such a ver<Kci (/)• 
Of repiesdef '^ omeniaMmti whotty ny phed to those de« 
fcds wfaidiafoeefiromtbs miaprisieaaef clerks^ 
nfikmitr was the reanedy for those which were committed 
by thepsrty himmll^orhisoonnaeL These beingsucbaa 
he would be allowed to oarreet at the lime, if he had de» 
cfaned^^jeq/bi^" or, in other wei^,. ^ I ham failed mmgr 
^^ plea, and pray leaf e to plend it overagsin^i^ anydefaidt 
whntioever apparent upon the nmoid, whera the rnfea ol 
pleading ahose laid d^wn were viohited by either f^Lttf^ 
might be made a reason for a rephoides. Far insCance^if 
to a plea of no award it was repUed that there was, this 

(»> S7 Hem Vi. 1(W (^) 9 £d. IV. 3.. (<) OS* Ban. VI. 37. (d) 1 
Heo. YI. 89. («) 7 fid. IV. 15. (/> 11 Hea.. Vt 1 1. 
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wat a jeofftil, becaute be ought to shew v^ cartain vjiat 
wnrard was mado^ and wbere^ and that it was tb« defeoda^it'a 
fiult in not peiforming it; a^d areplaader was awarM^i^: 
Iba same if a travera* wa<» wrong taken, an isaue mia^ined^ 
a trial in a yntong county, i« short, if there was any i^S^ 
that would poewMt the merits o£ the cause fi^m bek^ triad 
; and decided upon the then state of the i^dings^ 

A repleader m^t be awarded aft^ ies«# jpined ; and k 
was not unconunoB, wban the jury wf re ready to .gi;^^ 
ibm verdict, if any jeofail af^peared^ to disc^rg^ theapw 
and give the parties time to replead (^)« This was a abort 
way of .diMBg suhstanttal jnftiee, and there ace mwij in- 
atanees of it in the reports of this time; but it is prpb^bk^ 
this was confined to the Middlesex i^MMih wlnjQb u«ad4ip bf 
tried ai the bar of tbe cQ«Mrts at Westnoinster ; fpr it should 
aeem, ajudga at w'si j^rtais would hardly inter&re in quei^ 
tiras that wfre entirely foreigti to the issue to be tried* Af 
repleader was awards after a^ isaue^so^ for tbes^i»e reaso^^ 
was it after a demuner (c } . When a repleader was awaided^ 
diey always went tmck to Ike part of the rep^rd ^t was 
defective. Tbus, if the bar was g<^od» an^ the r^cati(Mi 
bad, they begun to replead at the repli^a^n. If. ^ 
bar was bad, and the replicatipn good* then they begui) 
the repleader at the bar^ md tku plaintilT wa« to reply de 

Sometimes a vicious |ilea might be made 9004 by tl^ 
fseplicatioa, aad so fM^eiDliide the necessi^ of a replefider ; m 
wbere a release was pleaded without aamii^ a veaue, if the 
plaintiff replied non ut factum, this HHtfed the defect of t|^ 
l^ea: inUce manper adeclaration might be made gpod by die 
plea <e). As a jeofail mig^t be cured by tbe subf^ueM 
pleading, so it might by » verdict ThiiS a bad issue, a^.g 
negative pregnant, a double plea, and the hk», if foupd by 

(«) S Ed. lY. JOS, W 1 Ed, iV. 1. (0 9 Hen. TL S5. 

(iJ) ^ H«»' VI. 19. (•) 18 Ed. IV* i7. 
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Tcrdict for the party pleading it, it was held to be cored; 
not 80y if found for the adverse party (a ) . So if a reversioner 
prayed to be received^ and the demandant couoterpfeaded 
diat he had nothing in the reversion the day iDf the wiit 
purchased, it was z jeofail ; for he should add, nor any time 
eince r yet if it was found in the affirmative for the prayor, 
it was cured by.the verdict : otherwise, if it had been found 
for the demandant in the negative ; for then it m%ht have 
been that he had the reversion by descent or purchase pend- 
ii^ thewri^ though he had not had it die day of the writ puis- 
chased; which would have clearly manifested the jeofail (6). 
The entry of an award of repleader might be as follows : 
Postea continuato inde processu, Xc* Xc, Ei super hoc 
vim pnemissis, et per jtuiitiarios hike plene intellectis, satis 
constat, quid pradietum placitum, in prtBclusionemactio^^ 
nispradicta placiiatum, minits sufficiem in lege existitj et 
txitus inde subsequens mituis apti junetus^per quod dici- 
turn estpartibuspnedictis, quhd replacitent^ videlicet, quod 
pntdictus jR. respondeat ad narrationem prasdictam, et 
pAd pntdictus S. repUcet, et quid pradictus R. re}ungat, 
quousq; novumexitum sivenavosexitus inde benejunxerint, 
vel in judicium placitaverint. Efpradictus R. petit li-» 
centiam interloquendi, S^ (c). 

Thus faavewe laid before the reader such an accountof 
the principal points in pleading as the nature of our histo;^ 
rical enquiry would allow. Pleading is a branch of our law 
diat consists of so many unconnected particulars, that it is 
less capable, perhaps, than any odier of being reduced to 
the compass of an historical narration. The curiosity of 
pleaders in these reigns.had made it so complex, that it call- 
ed for the most laborious atteotion in the student, and the 
most vigilant circumspectbn in die practicer* 

When^ SO: much anxiety was discovered in cuUivatiag 
diis branch of study^itwas impossible almost to avoid some 

(«) 12 Ed, IV. 6. W «lHcn.VI.14, (c) East. 505. 
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of the faults which, were before' complained of in the law- 
yers of Edward the Third's time. It cannot be denied that 
the pleaders of these times gave into much refinement, 
raising debates about verbal formalities, as pointy of the 
greatest moment ; and such was the humoitr of the age, 
that this captiousness was not discountenanced by the bench. 
When the philosophy of the times was a war of words, it 
is not to be wondered that a learned profession should pay 
too great a regard to laborious trifles. The calamity has 
been, that after other branches of knowledge took a more 
liberal turn, the minutise of pleading continued still to be 
respected with a sort of religious deference. 

While we acknowledge ourselves indebted to the prac^ 
ticers of these times for reducing to some method the plain 
and sensible logic of maintaining and defending a suit in a 
If gal form, it caqnot but be lamented ^^at they sufiered to 
creep into it, at the same tinje, certain technical peculiari- 
ties, so abstruse and problematical 'as to give the science of 
good pleading too much an air of mystery. 


END OF THE THIRD VOLUMB. 
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